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NOTICE OF PUBLIC MEETING 
AND POSSIBLE EXECUTIVE SESSION OF THE    

STATE OF ARIZONA
CITIZENS CLEAN ELECTIONS COMMISSION

Location:  Citizens Clean Elections Commission

1110 W. Washington, Suite 250

Phoenix, Arizona 85007

Date: Thursday, November 16, 2023           

Time:  9:30 a. m.                                                                               

Pursuant to A.R.S. § 38-431.02, notice is hereby given to the Commissioners of the Citizens Clean Elections 

Commission and the general public that the Citizens Clean Elections Commission will hold a regular meeting, which 

is open to the public on November 16, 2023. This meeting will be held at 9:30 a.m. This meeting will be held in 

person and virtually. The meeting location will be open by 9:15 a.m. at the latest. Instructions on how the public 

may participate in this meeting are below.  For additional information, please call (602) 364-3477 or contact 

Commission staff at ccec@azcleanelections.gov.

The meeting may be available for live streaming online at https://www.youtube.com/c/AZCCEC/live.  You can also 

visit https://www.azcleanelections.gov/clean-elections-commission-meetings. Members of the Citizens Clean 

Elections Commission will attend in person, by telephone, video, or internet conferencing.  

Join Zoom Meeting

https://us02web.zoom.us/j/81766868868

Meeting ID: 817 6686 8868

Please note that members of the public that choose to use the Zoom video link must keep their microphone muted for the 

duration of the meeting. If a member of the public wishes to speak, they may use the Zoom raise hand feature and once 

called on, unmute themselves on Zoom once the meeting is open for public comment. Members of the public may 

participate via Zoom by computer, tablet or telephone (dial in only option is available but you will not be able to use the 

Zoom raise hand feature, meeting administrator will assist phone attendees). Please keep yourself muted unless you are 

prompted to speak. The Commission allows time for public comment on any item on the agenda. Council members may 

not discuss items that are not specifically identified on the agenda. Therefore, pursuant to A.R.S. § 38-431.01(H), action 

taken as a result of public comment will be limited to directing Council staff to study the matter, responding to any 

criticism, or scheduling the matter for further consideration and decision at a later date.



2 
 

 

The Commission may vote to go into executive session, which will not be open to the public, for the purpose of obtaining 

legal advice on any item listed on the agenda, pursuant to A.R.S. § 38-431.03 (A)(3).  The Commission reserves the right 

at its discretion to address the agenda matters in an order different than outlined below. 

 

The agenda for the meeting is as follows:  

I. Call to Order. 

II. Discussion and Possible Action on Meeting Minutes for October 26, 2023. 

III. Discussion and Possible Action on Executive Director’s Report, Enforcement and Regulatory Updates and 

Legislative Update. 

IV. Discussion and Possible Action on Advisory Opinion Request 2023-01 from Service Employees 

International Union-United Healthcare Workers West.  

Issue: Does a donation (monetary or in-kind) made to a ballot committee in support of its collection of 

signatures for ballot measure qualification (“qualification efforts”) support a covered person’s Campaign 

Media Spending as defined by the Act? 

V. Public Comment. 

This is the time for consideration of comments and suggestions from the public.  Action taken as a result of 

public comment will be limited to directing staff to study the matter or rescheduling the matter for further 

consideration and decision at a later date or responding to criticism 

VI. Adjournment. 

This agenda is subject to change up to 24 hours prior to the meeting.  A copy of the agenda background 

material provided to the Commission (with the exception of material relating to possible executive 

sessions) is available for public inspection at the Commission’s office, 1110 W Washington St, #250, 

Phoenix, AZ 85007.       

 
                                                                        Dated this 14th day of November, 2023 

      Citizens Clean Elections Commission 

      Thomas M. Collins, Executive Director 

 

Any person with a disability may request a reasonable accommodation, such as a sign language interpreter, 

by contacting the Commission at (602) 364-3477.  Requests should be made as early as possible to allow 

time to arrange accommodations. 
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·1· · · · · · ·PUBLIC MEETING BEFORE THE CITIZENS CLEAN
·2· ELECTIONS COMMISSION convened at 9:30 a.m. on
·3· October 26, 2023, at the State of Arizona, Clean
·4· Elections Commission, 1110 West Washington, Conference
·5· Room, Phoenix, Arizona, in the presence of the
·6· following Board Members:
·7
· · · · · · · Mr. Mark Kimble, Chairman
·8· · · · · · Mr. Galen Paton
· · · · · · · Ms. Amy Chan
·9· · · · · · Mr. Steve Titla
10
· · OTHERS PRESENT:
11
· · · · · · · Thomas M. Collins, Executive Director
12· · · · · · Paula Thomas, Executive Officer
· · · · · · · Mike Becker, Policy Director
13· · · · · · Gina Roberts, Voter Education Director
· · · · · · · Alec Shaffer, Web Content Manager
14· · · · · · Avery Xola, Voter Education Manager
· · · · · · · Kara Karlson, Assistant Attorney General
15· · · · · · Karen Hartman, Assistant Attorney General
· · · · · · · Mary O'Grady, Osborn Maledon
16· · · · · · Cathy Herring, Meeting Planner
· · · · · · · Jessica Painter, Meeting Planner
17· · · · · · Rivko Knox, Member of the Public
18
19
20
21
22
23
24
25
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·1· · · · · · · · · · P R O C E E D I N G

·2· · · · · · CHAIRMAN KIMBLE:· Agenda Item I, the call to

·3· the order.· It's 9:30 a.m., October 26th, 2023, and I'm

·4· going to call this meeting of the Citizens Clean

·5· Elections Commission to order.

·6· · · · · · With that, we will take attendance.

·7· Commissioners, please identify yourselves for the

·8· record.

·9· · · · · · COMMISSIONER PATON:· Galen Paton.

10· · · · · · COMMISSIONER CHAN:· Amy Chan.

11· · · · · · COMMISSIONER TITLA:· Yeah, Steve Titla here.

12· Good morning.

13· · · · · · CHAIRMAN KIMBLE:· Good morning.· We have a

14· quorum with Commissioners Chan, Paton, Titla, and I'm

15· Mark Kimble, the Chairman.

16· · · · · · Item II, discussion and possible action on

17· minutes for the September 21st, 2023 meeting.· Is there

18· any discussion on the minutes?

19· · · · · · COMMISSIONER CHAN:· Mr. Chairman, I move that

20· we approve the minutes as written.

21· · · · · · CHAIRMAN KIMBLE:· Commissioner Chan has moved

22· that we approve the minutes.· Is there a second?

23· · · · · · COMMISSIONER PATON:· Paton, second.

24· · · · · · CHAIRMAN KIMBLE:· Thank you.· A second by

25· Commissioner Paton.
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·1· · · · · · I will call the roll.· Commissioner Chan.

·2· · · · · · COMMISSIONER CHAN:· Aye.

·3· · · · · · CHAIRMAN KIMBLE:· Commissioner Paton.

·4· · · · · · COMMISSIONER PATON:· Aye.

·5· · · · · · CHAIRMAN KIMBLE:· Commissioner Titla.

·6· · · · · · COMMISSIONER TITLA:· Aye.

·7· · · · · · CHAIRMAN KIMBLE:· Thank you, Commissioner

·8· Titla.

·9· · · · · · The Chair votes aye.

10· · · · · · The minutes are approved 4-to-nothing.

11· · · · · · Item III in the discussion -- Item III is

12· discussion and possible action on the Executive

13· Director's Report.· Tom.

14· · · · · · MR. COLLINS:· Thank you, Mr. Chairman and

15· Commissioners.· Thank you all for being here.

16· · · · · · I'd like to -- first, I wanted to mention,

17· and so everybody knows, we have a -- November 7th is

18· the next consolidated election date.· And so many of

19· you may see, either as you're around the state or at

20· home, the signs related to school district bond and

21· override elections, local municipal elections as well.

22· · · · · · Many of these elections for this time of year

23· are mail ballot elections.· So what that means is, the

24· jurisdiction that is -- has called the election, for

25· example, a school district or a -- or a city or town,
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·1· has the authority, under state statute, to designate it

·2· to be an all-mail election.· This is designed to save

·3· costs and be more efficient.· It also means that

·4· everyone who is eligible to vote in that election will

·5· be mailed a ballot, not just those folks who are on the

·6· active early voter list.

·7· · · · · · You know, we -- the -- we recommend to folks,

·8· if they contact us and in other communications, that

·9· they mail their voted ballot back by October 31st,

10· which is Tuesday, and then if they -- and after that,

11· that they deliver it to the appropriate election

12· officer.

13· · · · · · I wanted to talk a little bit about our voter

14· education and outreach projects for this month.

15· We've -- we've continued -- I think this fall we had a

16· very good pace of -- of outreach events that we've

17· either put on or participated in.· Avery, as you can

18· see, has been -- has kept that pace up and has -- I

19· think we've been -- we've been very happy with -- with

20· that.· It has -- I think our continuing to appear at

21· various events, and especially these events that are

22· put together by, you know, the community college

23· district and the -- and Arizona State here in Phoenix

24· and others, other educational institutions, are an

25· important part of what we do and I think our presence
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·1· at those, you know, demonstrates that we are connected

·2· to the community that we all live in.

·3· · · · · · I wanted to highlight also that Gina was a

·4· panelist on the Scholars Strategic Network Election

·5· Enhancement and Protection Program launch that -- if

·6· you ever have a chance, and we can send you the link,

·7· if you're interested, to that program, but it's a very

·8· interesting and -- look at how to improve our election

·9· processes nationwide.

10· · · · · · I wanted real quick -- before we went on to

11· the administrative stuff, I wanted to welcome to the --

12· or, back to the state of Arizona Karen Hartman, who

13· is -- I don't know what her title is at the Attorney

14· General's Office, but she's joined the Attorney

15· General's Office election section, for what it's worth,

16· or whatever the right nomenclature is, in the -- in the

17· agency council section of the Attorney General's

18· Office, which is in the state government division, I

19· think.

20· · · · · · In any event, Karen has a long experience as

21· an attorney in elections and other important government

22· roles.· She comes to the AG's Office having worked in

23· the civil division for the Maricopa County Attorney's

24· Office for the past several years, where she advised

25· the elected officials, including the Recorder's Office,
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·1· the Treasurer's Office, the Assessor's Office, and

·2· participated in -- in a whole lot of litigation, if you

·3· want to call it that, of the 2020 election and the 2022

·4· election.· Some of you -- and, Mark, you may recall,

·5· Karen was an attorney at Steptoe & Johnson in their

·6· first amendment public records practice, which is, I

·7· think, where we first met, so -- so this is a welcome

·8· to Karen.· And I'm sure anyone who's not here today

·9· will meet her eventually.

10· · · · · · On the administrative front, we do -- we are

11· running candidate workshops, and we've had about 20

12· candidates that participated in those workshops thus

13· far.

14· · · · · · The -- I guess this is probably the most

15· important bullet point here, from my perspective, in

16· terms of just positive news for us.· So on the other

17· day, I guess it was Tuesday, the Governor -- the

18· Governor's Office, as you may recall, started a

19· Bipartisan Election Task Force.· And the Bipartisan

20· Election Task Force brought together folks from

21· elections, from the nonprofit sector, you know, from

22· different parts of the state to talk about ways to

23· improve their election processes.· And there's a --

24· there's a whole range of proposals that were voted on,

25· and we can get you those.· The final report will be due
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·1· on November 1st.

·2· · · · · · For our purposes, you know, the report calls

·3· for, and this was -- these were all approved by the --

·4· by the Task Force, having a central website that's a

·5· sort of a one-stop shop for voters to get information

·6· about what's on their ballot.· And the Task Force

·7· report recognizes the Commission's website as the

·8· proper vehicle for that and recognizes the work that

·9· we've always done -- already done to build that

10· capacity.

11· · · · · · You know, and I think that's a -- I think

12· this is a very big plus for the voters of the state.  I

13· think it's important recognition for the work that Gina

14· and Alec and the rest of our team have done on that and

15· I think that -- so the vision going forward is to build

16· that out further, to bring in more information that

17· directly connects voters with both their state and

18· federal and increasingly their local elections.

19· · · · · · Gina, would you mind, if you have a second,

20· would you -- could you -- would you have a little bit

21· to add about that maybe.

22· · · · · · If you don't mind, Mr. Chairman.

23· · · · · · MS. ROBERTS:· Sure.

24· · · · · · CHAIRMAN KIMBLE:· Gina.

25· · · · · · MS. ROBERTS:· Mr. Chairman, if I may.
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·1· · · · · · CHAIRMAN KIMBLE:· Yes, Gina.· Go ahead.

·2· · · · · · MS. ROBERTS:· Mr. Chairman, Commissioners,

·3· yes, this is actually very exciting news, you know,

·4· one, for obviously the recognition that the site has

·5· been successful in its mission in serving voters across

·6· the state.· We know with all of our Commissioners it's

·7· always been stressed that our voter education program,

·8· you know, meets the needs of every voters regardless if

·9· they're in a rural part of the state or, you know, if

10· they're in metro Phoenix.· And so our website has been

11· designed to interact with all voters across the state

12· regardless of their location and the election that is

13· occurring.

14· · · · · · So we have built relationships, Alec has

15· built relationships with all of our local election

16· officials to make sure that we get the timely and

17· accurate election information to essentially

18· consolidate it all on this single source, on this

19· website, and we ensure that our website is accessible

20· for voters.· So we're not just putting the information

21· out there, but we make sure that it's accessible in an

22· easy-to-absorb way.

23· · · · · · And so it's accessible from a voter with

24· disabilities standpoint.· It's accessible with screen

25· readers.· We have multiple languages for the website.
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·1· And, of course, we present it in information that's

·2· very easy for the user, whether it's entering in their

·3· address if it's a nonstandard address for our travel

·4· communities, or simply just using a pin drop with --

·5· with their longitude and latitude.· So we've really

·6· built this website with the future in mind.

·7· · · · · · So we -- you know, we have the front facing

·8· of the website that provides this great service to

·9· voters, but also on the back end in how our systems and

10· our databases operate and where we pull data from.· We

11· built it really forward thinking so that, to be able to

12· continue to expand on the information that we want to

13· provide voters, we have that infrastructure already in

14· place because we were very forward thinking in its

15· design.· And we're actually going through a redesign

16· right now too, so we're continuing to make improvements

17· to the website all in the hopes that we are meeting

18· voters.· And the good news is -- too is that our data,

19· our analytics show this as well.

20· · · · · · We look at our monthly analytics, and more

21· and more people are getting to the Clean Elections

22· website organically, outside of paid media, outside of

23· paid media campaigns.· They are going to Google and

24· they are searching for the Clean Elections website.· So

25· we know that it's being used by voters, we know that
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·1· it's successful in the information that it's providing

·2· to voters, and we are in a position to continue to grow

·3· the website so that we can meet the needs of all

·4· voters.

·5· · · · · · So it really is a great, I think, recognition

·6· by the Governor's Task Force, but also it makes sense,

·7· because it really is a system that is very primed to

·8· continue to serve and meet the needs of voters.

·9· · · · · · CHAIRMAN KIMBLE:· Thank you, Gina.

10· · · · · · Tom.

11· · · · · · MR. COLLINS:· Thank you.· Yes, and I just

12· want to, you know, reiterate that I think that the work

13· that Gina and Alec and the rest of their team on this

14· has been, you know, excellent, and this has been -- you

15· know, I think it's very exciting.

16· · · · · · I want to -- real quick, couple other things

17· just to keep our eyes on going forward.· And this is

18· also wrapped up in the Governor's Task Force

19· recommendations.· You know, there's some indication,

20· you know, that -- back in, I think it was 2020 -- 2020

21· or -- 2021 or 2022 the Legislature passed a bill that

22· lowered the threshold for automatic recounts.· And we

23· did, in fact, have automatic recounts in 2022.· So the

24· County Association and Election Directors have raised

25· this as an issue for purposes of 2024.· Two -- two
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·1· consequences potentially if there's not some remedy for

·2· this recount threshold.

·3· · · · · · Recounts take a lot of time, right, so you've

·4· got to -- I mean, not an inordinate amount of time,

·5· but, you know, certainly an amount of time, when

·6· everything is on a very tight deadline.· So two issues

·7· where that becomes a factor.

·8· · · · · · One, the primary.· If there's an automatic

·9· recount in the primary, and there's no -- and the

10· county in question or counties in question don't have

11· the ability to know who is the nominee for a general

12· election, that delays the printing of the ballots,

13· which runs into the deadlines for -- particularly for

14· sending -- mailing ballots to uniformed and overseas

15· voters under UOCAVA.

16· · · · · · Second, and perhaps more -- well, more

17· interesting in a sort of intellectual way and maybe a

18· little more anxiety inducing in a -- in an emotional

19· way, is that the -- such a recount, if it were to

20· affect the electoral -- the electors for the electoral

21· college, the counties have said, and this is in a

22· Votebeat story that's cited there, that that could

23· delay the ability of the state to meet the safe harbor

24· provisions of the Electoral Count Act.· I don't purport

25· to be an expert in the Electoral Count Act, but -- and
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·1· what the consequences of that would be, but

·2· nevertheless, it's a serious issue.· The counties have

·3· taken it quite seriously and are working on legislation

·4· related to it, according to Votebeat.

·5· · · · · · So the -- for us, what's the issue?· You

·6· know, obviously, our -- a lot of our work, both on the

·7· voter education side and on the -- especially on the

·8· clean funding side, is tied to the primary date, in

·9· part, because of the -- both things, both on the

10· deadlines for us to issue the candidate statement

11· pamphlet and the deadlines the candidates face for

12· qualifying for the Clean Elections funding if they were

13· to choose to do that.

14· · · · · · And then on the general election side, like

15· people who print ballots, we also need to know the

16· nominees for -- for the general election from a

17· primary.

18· · · · · · So -- so there's been discussion about moving

19· the primary maybe back a couple weeks -- or, up a

20· couple weeks, I should say.· We've evaluated that

21· internally and we are comfortable that we could -- you

22· know, we could deal with that.· The -- you know, on the

23· clean candidate side, it would cut off, you know, two

24· weeks of qualification.· However, you know, in our

25· experience as -- in working with these candidates,
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·1· ordinarily if a candidate is that far behind, they're

·2· probably at the margins of qualifying and maybe weren't

·3· going to qualify anyways.· In other words, very few

·4· people who get in at the last minute are able to use

·5· their funding in a particularly useful way.· We've had

·6· candidates get funded at the last minute and basically

·7· have to turn around and return the money right away.

·8· · · · · · So, you know, we're keeping an eye on it.

·9· Obviously, whatever the Governor and the Legislature

10· choose to do would be -- you know, be good to know

11· sooner rather than later, I suspect, but -- so we can

12· provide, you know, appropriate information to

13· candidates.· But anyways, I think that's -- but that's

14· something to keep an eye on, and it's not really clear

15· to me that there yet -- and it may be clear to others,

16· but it's not clear to me yet that there will be -- that

17· we know how those things will get resolved and on what

18· time frame.

19· · · · · · We have our first advisory opinion request,

20· which is attached.· We have -- we have about a month

21· left to -- to provide some kind of answer.· So what I

22· anticipate, just for preview of next month, is that

23· we'll -- that we will have a draft advisory opinion for

24· your consideration at the next meeting.

25· · · · · · There is, as always, quite a bit of
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·1· litigation, including new cases that have been brought

·2· in the last few weeks, one challenging what the Free

·3· Enterprise Club refers to as unstaffed drop boxes,

·4· claiming that the Election Procedures Manual that

·5· authorizes drop boxes is -- violates a statute that

·6· says that when you return mail ballots, you have to

·7· return them to the County Recorder or other officer in

·8· charge of elections.

·9· · · · · · Obviously, you know, were that lawsuit to be

10· successful, it would -- election officials -- other

11· election officials have said, and I think that it's

12· fairly -- fairly clear that that would at least have an

13· impact on the ability of folks to get their ballot back

14· efficiently and -- and on the other hand, you know, the

15· Maricopa County Recorder has said that in the event

16· they had to staff these drop boxes 24 hours or however

17· long, that that would raise a real cost-benefit issue

18· for -- for at least Maricopa.

19· · · · · · So, again, just, you know, that's out there.

20· We obviously haven't taken a position on it, but I

21· wanted to make sure that you're aware that -- that

22· that's -- that's out there and that's sort of the

23· situation.

24· · · · · · MS. KARLSON:· Excuse me, Mr. Chairman.

25· · · · · · CHAIRMAN KIMBLE:· Kara.
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·1· · · · · · MS. KARLSON:· If you wanted an -- just

·2· procedurally an update on that, there was a response

·3· filed yesterday, and Karen will be going to Prescott

·4· tomorrow for a hearing on that.· So just -- that just

·5· happened, so I wanted to give an update on that.

·6· · · · · · CHAIRMAN KIMBLE:· Thank you.

·7· · · · · · Did you want to say anything about that,

·8· Karen?· You don't have to.· I just wanted to give you

·9· the opportunity, if you want it.

10· · · · · · MS. HARTMAN:· Thank you.· No, I don't need to

11· say anything.

12· · · · · · CHAIRMAN KIMBLE:· Okay.· Thank you.

13· · · · · · Were you done, Tom?

14· · · · · · MR. COLLINS:· Oh, I'm done.

15· · · · · · CHAIRMAN KIMBLE:· Okay.· Any questions from

16· any Commissioners?

17· · · · · · (No response.)

18· · · · · · CHAIRMAN KIMBLE:· Karen, welcome.· Thank you

19· for coming.

20· · · · · · MS. HARTMAN:· Thank you, Mr. Chairman.

21· · · · · · CHAIRMAN KIMBLE:· Always nice to have one

22· more lawyer in the room.· We don't quite have enough,

23· but -- but thank you for coming.

24· · · · · · Next item, Item IV, discussion and possible

25· action on adoption of rules pursuant to the Voters'
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·1· Right to Know Act, Chapter 6.1 of Arizona Revised

·2· Statutes Title 16.· This Agenda item involves the

·3· enforcement process for Proposition 211.· The rules

·4· outline the requirements for filing and handling

·5· complaints.· These are the final rules we have in our

·6· queue for implementation.

·7· · · · · · We have, over the course of the year, spent

·8· several meetings reviewing the substance and

·9· requirements of the Act.· We have published and

10· received comments on the core rules necessary to

11· implement the Act.· And going forward, we hope to work

12· to help ensure the public and other stakeholders have

13· the information they need in order to be in compliance

14· with Proposition 211.

15· · · · · · With that, staff has prepared a memo about

16· comments related to this proposed rule.· Tom.

17· · · · · · MR. COLLINS:· Yes.· Thank you, Mr. Chairman,

18· Commissioners.· So these are the -- so Rule --

19· R2-20-809 through 813 outline the process by which we

20· would handle complaints.· It also, a little more

21· substantially, I suppose, has some issues related to

22· how to define the structuring provisions of the Act in

23· the context of a -- which would only arise really in

24· the context of a complaint.

25· · · · · · So we received several comments, not as many
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·1· as we have on other things.· You can see outlined our

·2· thoughts on that.· I don't know if anybody has any sort

·3· of specific questions beyond what's outlined in the

·4· memo.

·5· · · · · · You know -- you know, I think that -- you

·6· know, I really don't have a lot to add to the memo, I

·7· guess is what I'm trying to say.· You know, we do

·8· have -- and I guess I'll just highlight it.· We have

·9· a -- we have a -- we have a comment from the Campaign

10· Legal Center related to donors and whether or not

11· donors ought to -- how we would regulate donors, as

12· opposed to -- I shouldn't say "as opposed to" --

13· separately from covered persons or -- you know, under

14· the Act.

15· · · · · · You know, my point of view on that is, as I

16· state in the memo, is that if we're interested in -- in

17· talking about that, the better place to do that would

18· be, rather than in this context, would be to talk about

19· it in the context of next -- of the next meeting.· We

20· could evaluate that more deeply and look at whether or

21· not that's something we want to do and get some --

22· some, you know, feedback on that if we wanted to.· You

23· know, it's really up to the -- it's up to the

24· Commission to really -- it's not a -- you know, I don't

25· have a -- I mean, I have some -- well, that would be
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·1· my -- if we want to talk about that more, I'd recommend

·2· we do that at an additional -- or, at our next meeting.

·3· · · · · · Beyond that, you know, as Chairman Kimble

·4· said, you know, this has been -- this is our -- this is

·5· sort of our -- we think that this is pretty much where

·6· we're going to be for the -- as we go into January.

·7· And as a practical matter, you know, I think that

·8· that's good.· I mean, I think that we've done a good

·9· job of working through the statute and these rule

10· proposals efficiently.· I think we gave the courts a

11· timeline for this process in responding to some of the

12· filings in some of the now three cases that are out

13· there, again, you know, trying to stop -- block Prop

14· 211.· I think we've kept to that timeline effectively.

15· We may be off by a month, but -- give or take, but I

16· think we've kept the -- kept that process moving along.

17· And I think -- you know, so we'll --

18· · · · · · You know, I just want to thank the

19· Commissioners, you know, all of you, for -- I know

20· we've -- obviously I am a talkative person in certain

21· contexts and I go on and on sometimes at these

22· meetings.· And, as a result of that and this new Act,

23· you know, we've spent a lot of -- I've spent a lot of

24· time talking at you about the -- what's in the Act

25· and -- to the best I can.· And we've talked, I think --
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·1· you know, certainly Commissioner Paton, Commissioner

·2· Kimble, and other Commissioners have had good questions

·3· about, you know, what we're trying to do -- or, what

·4· the Act purports to do and what we're trying to do to

·5· do our duty under the Act.· And so I want to thank you

·6· all, Commissioners, for your patience in sitting

·7· through some of these longer PowerPoint presentations

·8· and such to have a -- to get up to speed on what --

·9· what we're doing.

10· · · · · · And, you know, unless -- and not to continue

11· to prattle on, but unless you have any questions about

12· the comments, I'm -- you know, I'm available for them,

13· but otherwise I'm hopeful that you will approve the

14· draft with the changes that we recommend that's in your

15· packet.

16· · · · · · CHAIRMAN KIMBLE:· And just to be clear, we

17· have received two sets of recommendations for changes

18· to proposed rules, and the staff has recommended that

19· some of those recommendations or requests be taken into

20· account, and those changes are included in Exhibit 1 of

21· this item, and in other cases they've recommended we

22· not follow the requests by the two organizations.· So

23· what we're now looking at is Exhibit 1 of today's

24· Agenda.

25· · · · · · Is there anyone else here in the audience or
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·1· on Zoom who wishes to make public comment on these

·2· rules?

·3· · · · · · (No response.)

·4· · · · · · CHAIRMAN KIMBLE:· Hearing no one, is there

·5· anyone -- any Commissioners who want to make any

·6· comment or have any questions from Tom about the rules

·7· as recommended for adoption?

·8· · · · · · COMMISSIONER CHAN:· Mr. Chairman.

·9· · · · · · CHAIRMAN KIMBLE:· Commissioner Chan.

10· · · · · · COMMISSIONER CHAN:· I just want to state, for

11· the record, that I think -- I appreciate what Tom has

12· done in his memo because I feel like it's reflective of

13· his unbiased approach to things.· He's willing to take,

14· you know, suggestions from interested parties who've

15· weighed in, consider them thoughtfully, and make

16· decisions on his recommendations to us on that basis

17· rather than, you know -- I guess what I want to say is,

18· I appreciate the thoughtfulness that Tom has exhibited

19· in his memo.

20· · · · · · And at this time I don't have any questions,

21· and I don't want to -- you know, obviously if other

22· Commissioners do, that's fine.· But the one question I

23· have is, would the motion be to approve with changes

24· reflected in the Executive Director Memo, Exhibit 1?

25· Is that, Tom, what we would be doing if we were going
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·1· to just adopt, you know, approve your suggestions?

·2· · · · · · MR. COLLINS:· I believe that that would be

·3· perfectly reasonably clear for the record and people

·4· would be able to understand what you're voting on.· And

·5· if we have a roll call on that, I think that would

·6· be -- yes.

·7· · · · · · COMMISSIONER CHAN:· Okay.· That's -- I just

·8· wanted to make that statement for the record that, you

·9· know, I think -- obviously the record does kind of

10· speak for itself in your memo, but I wanted to just

11· make that statement that I was impressed with the work

12· you've put into this.

13· · · · · · And frankly, I appreciate all the parties --

14· I think we discussed this last time too.· I'm very

15· appreciative of the time that interested parties have

16· put into this, because it's not easy.· I mean, you

17· know, I want to acknowledge the work you've done, Tom,

18· and also the interested parties who've reviewed this

19· and weighed in with their thoughts, because I do think

20· it takes a village sometimes to make sure that all the

21· different interests and potential interests are

22· evaluated and thoroughly considered when we're

23· adopting -- considering adopting things like this.· So

24· I just want to recognize that for you, as well as all

25· the folks who've weighed in.
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·1· · · · · · CHAIRMAN KIMBLE:· Thank you, Commissioner

·2· Chan.· Those are very helpful comments.· And I agree

·3· that it would have been very easy for Tom and other

·4· staff members who have worked on this to look at these

·5· suggestions and say, no.· We -- we did it.· We -- we

·6· don't need any of your suggestions.· We got it right.

·7· But there are some -- some thoughtful comments that we

·8· received that have been incorporated in Exhibit 1, and

·9· I think it makes -- it makes the rule stronger and more

10· clear for anyone who has questions.· So thank you for

11· those comments, Commissioner Chan.

12· · · · · · Any other comments or questions from Members

13· of the Commission?

14· · · · · · (No response.)

15· · · · · · CHAIRMAN KIMBLE:· Hearing none, is there a

16· motion to adopt R2-20-809 through R2-20-813 with the

17· changes indicated in Exhibit 1 of the staff memo on

18· those items?

19· · · · · · COMMISSIONER CHAN:· Mr. Chairman, I would so

20· move.

21· · · · · · CHAIRMAN KIMBLE:· Thank you,

22· Commissioner Chan.

23· · · · · · Is there a second?

24· · · · · · COMMISSIONER PATON:· This is Paton.· I would

25· second it.
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·1· · · · · · CHAIRMAN KIMBLE:· Thank you,

·2· Commissioner Paton.

·3· · · · · · It's been moved and seconded to adopt

·4· R2-20-809 through R2-20-813 with the changes indicated

·5· in Exhibit 1 of the staff memo on those items.· If

·6· there's no further discussion, I'll call the roll.

·7· Commissioner Chan.

·8· · · · · · COMMISSIONER CHAN:· Aye.

·9· · · · · · CHAIRMAN KIMBLE:· Commissioner Paton.

10· · · · · · COMMISSIONER PATON:· Aye.

11· · · · · · CHAIRMAN KIMBLE:· Commissioner Titla.

12· · · · · · COMMISSIONER TITLA:· Aye.

13· · · · · · CHAIRMAN KIMBLE:· Chair votes aye.

14· · · · · · The motion is approved 4-to-nothing.

15· · · · · · Thank you very much, Commissioners.· Thank

16· you very much, Tom.

17· · · · · · Item V, public comments.· This is the time

18· for consideration of comments and suggestions from the

19· public.· Action taken as a result of public comment

20· will be limited to directing staff to study the matter

21· or rescheduling the matter for further consideration

22· and decision at a later date or responding to

23· criticism.· If you have any comments, please limit them

24· to no more than two minutes.

25· · · · · · Does any member of the public wish to make
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·1· comments at this time either in person or on Zoom?

·2· · · · · · (No response.)

·3· · · · · · CHAIRMAN KIMBLE:· Going, going, no one.

·4· · · · · · MS. HERRING:· No one.

·5· · · · · · CHAIRMAN KIMBLE:· Thank you.

·6· · · · · · The public may also send comments to the

·7· Commission by mail or e-mail at

·8· ccec@azcleanelections.gov.

·9· · · · · · At this time, I would entertain a motion to

10· adjourn.

11· · · · · · COMMISSIONER CHAN:· Mr. Chairman, I move that

12· we adjourn.

13· · · · · · CHAIRMAN KIMBLE:· Thank you,

14· Commissioner Chan.

15· · · · · · Is there a second?

16· · · · · · COMMISSIONER PATON:· This is Paton, second.

17· · · · · · CHAIRMAN KIMBLE:· Thank you,

18· Commissioner Paton.

19· · · · · · I will call the roll on the motion to

20· adjourn.· Commissioner Chan.

21· · · · · · COMMISSIONER CHAN:· Aye.

22· · · · · · CHAIRMAN KIMBLE:· Commissioner Paton.

23· · · · · · COMMISSIONER PATON:· Aye.

24· · · · · · CHAIRMAN KIMBLE:· Commissioner Titla.

25· · · · · · COMMISSIONER TITLA:· Aye.
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·1· · · · · · CHAIRMAN KIMBLE:· Chair votes aye.

·2· · · · · · We are adjourned.· Thank you very much.

·3· · · · · · (The meeting adjourned at 10:09 a.m.)
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·1· STATE OF ARIZONA· ·)

· · · · · · · · · · · ·) ss.

·2· COUNTY OF MARICOPA )

·3

·4· · · · · · BE IT KNOWN that the foregoing proceedings

·5· were taken by me; that I was then and there a Certified

·6· Reporter of the State of Arizona; that the proceedings

·7· were taken down by me in shorthand and thereafter

·8· transcribed into typewriting under my direction; that

·9· the foregoing pages are a full, true, and accurate

10· transcript of all proceedings had and adduced upon the

11· taking of said proceedings, all to the best of my skill

12· and ability.

13

14· · · · · · I FURTHER CERTIFY that I am in no way related

15· to nor employed by any of the parties hereto nor am I

16· in any way interested in the outcome hereof.

17

18· · · · · · DATED at Tempe, Arizona, this 27th day of

19· October, 2023.

20

21

22· · · · · · · · · · · ____________________________

23· · · · · · · · · · · Kathryn A. Blackwelder, RPR

· · · · · · · · · · · · Certified Reporter #50666
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CITIZENS CLEAN ELECTIONS COMMISSION
EXECUTIVE DIRECTOR REPORT    

November 16, 2023    
Announcements: 

Unofficial results for the November 7th jurisdictional election are available on the
Clean Elections website.
Notice of Final Exempt Rulemaking for Arizona Administrative Code sections R2-
20-801  to R2-20-808 has been published in the Administrative Register.
https://apps.azsos.gov/public_services/register/2023/45/contents.pdf. A copy is
attached. 

Voter Education and Outreach:

Clean Elections sponsored the Arizona Capitol Times Morning Scoop 2024
Elections: What Arizona Can Expect this Presidential Election Year. Panelists
were The Honorable Ken Bennett, Arizona State Senator, The Honorable
Gabriella Cázares-Kelly, Pima County Recorder, Roy Herrera, Partner, Herrera
Arellano, LLP and Gina. A recording of the event will be available for those
interested.
Avery held a workshop on How to Discuss Politics with Friends, Family and
Coworkers at the Tempe Public Library for National Civics Day.
Avery met with Mesa Community college’s new civic engagement coordinator,
Alejandra Maya, to discuss 2024 engagement plans.
Avery attended the Pastor’s Center event, Military Veterans in Arizona Politics:
Diversifying Political Engagement to provide resources.
Avery presented to Phoenix High school students in collaboration with Flinn
Brown’s Youth Leadership and development program.
Avery and Gina attended the Flinn Brown Annual Convention on public service,
hosted by the Arizona Center for Civic Leadership.
Avery participates in Arizona Commission of African American Affairs committee
meetings, Arizona African American Legislative Council and the Mesa
Community College Civic Action Council.

Administration:

11 Candidate Workshops have been held, with more to be scheduled through the
end of the year. Workshops are held virtually on Tuesdays from 1-2pm. 27
candidates have attended the workshops.
The Secretary of State submitted the 2023 Election Procedures Manual to the
Attorney General and the Governor for approval.
Governor Hobbs’ Bipartisan Elections Task Force issued its report November 2.
As press reports indicated, the report highlights a need for a one-stop shop
website for voters and recommends Clean Elections website as the appropriate
vehicle.  The Governor’s office highlighted several other recommendations:
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o Election Administration: poll worker communication platform; incentives to 
improve poll worker recruitment; annual election officer certification 
trainings; election fellowship program; comprehensive website for voter 
information

o Voter Registration: requiring provisional ballot forms to serve as voter 
registration forms; improving cross-county voter registration; voting rights 
restoration; funding for the statewide voter registration database, the 
Access Voter Information Database (AVID) 

o Early Voting: disability resource liaison; changing emergency voting to 
final weekend voting; preventing ballot return interference

o Election Day and After: ensuring timely recounts; reconciliation best 
practices guidelines

o Election Equipment and Security: election security advancements; election 
worker code of conduct

The Governor also announced $2.3 million in American Rescue Plan funding for 
Arizona elections and issued three executive orders: authorizing paid civic duty 
leave for state employees to serve as poll workers, making state buildings 
available as polling locations, and requiring state agencies to provide voter 
registration information and assistance, according to a news release.
A summary of the Governor’s Actions, as well as links to the report and executive 
orders is available here: https://azgovernor.gov/office-arizona-
governor/news/2023/11/governor-katie-hobbs-announces-executive-orders-and-
funding.
Press reports indicate that there is a January special session planned for 
addressing election calendar issues caused by lowering the threshold for 
automatic recounts in Arizona. Background is available in this story: 
https://arizona.votebeat.org/2023/10/19/23924048/arizona-presidential-election-
timeline-katie-hobbs-legislature.

Legal

Center for Arizona Policy v. Arizona Secretary of State, CV2022-016564,
Superior Court for Maricopa County. 

o Ongoing. 
Americans for Prosperity v. Meyer, No. 2:23-cv-00470-ROS (D. Ariz.) 

o Suit challenging Prop. 211 on First Amendment grounds.
o Commission, the VRKA Committee, and the Attorney General Office’s 

have filed motions to dismiss.
Toma v. Fontes, CV2023-011834, Superior Court for Maricopa County.  

o Lawsuit and related motion for preliminary injunction filed challenging 
Proposition 211 on separation of powers theories.

o A hearing is set for December 13. 
The Power of Fives, LLC v. Clean Elections, CV2021-015826, Superior Court for 
Maricopa County & Clean Elections v. The Power of Fives, LLC et al. CV2022-
053917, Superior Court for Arizona. Oral argument on these cases was held 
October 6. 
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Lake v. Richer, CV2023-051480, Superior Court for Maricopa County.  
o In this public records matter, Lake challenges the county’s decision to 

withhold ballot affidavit envelopes on the basis that 16-168(F) makes 
signatures exempt and in the best interests of the state. 

Richer v. Lake, CV2023-009417, Superior Court for Maricopa.  
o Suit by Stephen Richer for libel over statements by Kari Lake. 

Arizona Free Enterprise Club v. Fontes, Sl300CV202300202 (Yavapai County). 
Lawsuit challenges process Maricopa and many other counties use to verify 
signatures on vote by mail affidavit envelopes.  
Arizona Free Enterprise Club v. Fontes (Yavapai County).
Lawsuit challenging the use of what the Complaint refers to as “unstaffed” drop 
boxes for the return of mail ballots to the county recorder pursuant to the 
Elections Procedures manual. Case number unavailable at this time. 
The No Labels Party of Arizona v. Fontes, 2:23-cv-02172 (D. Ariz.)
Complaint and Motion for Preliminary Injunction by a political party seeking to 
block the Secretary of State from accepting filings to run for office as a No Labels 
Party candidate for offices other than President and Vice President arguing that 
state statute allows the party to block such efforts and that their associational 
rights under the First Amendment likewise require the party to be able to bar 
such candidates. 

Appointments:

Governor Hobbs’s Office of Boards and Commissions posted a notice recruiting 
applicants for the Citizens Clean Elections Commission. 
https://bc.azgovernor.gov/.

Enforcement:

MUR 21-01, TPOF, pending.

Regulatory Agenda:

The Commission may conduct a rulemaking even if the rulemaking is not included on the 
annual regulatory agenda.

If the Commission approves the items on the agenda day for public comment, the 
regulatory agenda will be updated. 

The following information is provided as required by A.R.S. § 41-1021.02:

Notice of Docket Opening:
o R2-20-211. R2-20-220, R2-20-223- clarify roles of executive director and 

other representatives of the commission in enforcement proceedings. 28
A.A.R. 3489, October 28, 2022

o R2-20-305 & R2-20-306 provide for a process to address complaints 
against a commissioner. January 20, 2023.
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Notice of Proposed Rulemaking:
o R2-20-211. R2-20-220, R2-20-223- clarify roles of executive director and 

other representatives of the commission in enforcement proceedings. 28
A.A.R. 3409, October 28, 2022.
Notice of Proposed Rulemaking: 28 A.A.R. 3409, October 28, 2022

o R2-20-305 & R2-20-306- - provide for a process to address complaints 
against a commissioner. January 20, 2023

o R2-20-801 to R2-20-808 – providing for definitions, time computations, opt 
out notices, exemptions, disclaimers, communications with the 
Commission, record keeping, and advisory opinions, 29 A.A.R. 1571, July 
14, 2023. 

o R2-20-810 to R2-20-813 – providing for complaint and enforcement 
process, including hearings.  29 A.A.R. 1969, September 1, 2023. 

Federal funds for proposed rulemaking: None
Review of existing rules: None pending
Notice of Final Rulemaking:

o Amendments to R2-20-220 and R2-20-223, 29 A.A.R. 994, May 5, 2023.
o Amendments to R2-20-305 & R2-20-306, 29 A.A.R. 1549, July 14, 2023. 
o New rules R2-20-801 to R2-20-808, 29 A.A.R. 3523, November 10, 2023.

Rulemakings terminated: Amendment to R2-20-211. 29 A.A.R. 1149, May 12, 
2023. 
Privatization option or nontraditional regulatory approach considered: None
Applicable.
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An Arizona Law Firm

September 28, 2023

Arizona Citizens Clean Elections Commission
1110 West Washington Street
Phoenix, Arizona 85007
Email: ccec@azcleanelections.gov

Re: Request for Advisory Opinion

Dear Commissioners:

On behalf of Service Employees International Union-United Healthcare Workers West 
(SEIU-UHW), and pursuant to Arizona Administrative Code, Rule R2-20-808, this letter 
requests an advisory opinion to confirm that contributions — whether cash or in-kind —  made 
to an Arizona political action committee sponsoring a ballot measure in Arizona (a “ballot 
committee”), and in support of the ballot committee’s collection of signatures for ballot measure 
qualification (“qualification efforts”) do not support a covered person’s Campaign Media 
Spending as defined by the Voters’ Right to Know Act, A.R.S. § 16-971(2) (“the Act”). 

SEIU-UHW has made significant in-kind contributions to ballot measure campaigns over 
the last two election cycles and will do so again in the current cycle, specifically making in-kind 
contributions in the form of paying for professional signature gathering and/or making cash 
contribution to support of the same.  

Factual Background

In 2020 and 2022, SEIU-UHW made significant in-kind contributions to the ballot 
measure committee Arizonans Fed Up with Failing Healthcare (Healthcare Rising AZ) in form 
of paying the professional signature gathering firm Fieldworks, LLC to collect signatures in 
support of submitting the Stop Surprise Billing and Predatory Debt Collection Protection Acts on 
the 2020 and 2022 General Election ballots respectively. SEIU-UHW will make similar in-kind 
contributions as well as cash contributions to ballot measure committees in 2024—although they 
are not likely to make contributions to Arizonans Fed Up with Failing Healthcare (Healthcare 
Rising AZ) during the 2023-2024 cycle.

SEIU-UHW intends to make these contributions on the condition that they not be used
for Campaign Media Spending as defined by A.R.S. § 16-971, thereby taking advantage of the 
opt-out provision provided by the Act. 

The activities that SEIU-UHW will be supporting with their contributions are (a)
administrative, fundraising or strategic support in support of petition circulation efforts; (b) 
printing petition signature sheets, (c) developing training and quality control systems;(d) 
recruiting petition circulators; (e) training petition circulators; (f) circulating petitions and 

James E. Barton II
James@bartonmendezsoto.com

Barton Mendez Soto PLLC
401 W. Baseline Road, Suite 205
Tempe, Arizona 85283
(480) 550-5165 
bartonmendezsoto.com
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obtaining signatures from eligible voters; (g) compiling the signatures gathered by circulators; 
(h) performing quality control analysis on those signatures, (i) providing reports to the relevant 
ballot committee, and (j) coordinating the submission of circulated petitions with the relevant 
ballot committee.   

These costs may include the ballot committee’s efforts to train canvassers how to interact 
with the public in soliciting signatures — such as how to approach members of the public 
respectfully, how to avoid trespass, how to respond to requests to relocate, etc. — and how to 
describe the measure — including directing potential signers to the 200-word summary and the 
text of the measure.   

Excluded from the activities for which this letter seeks an advisory opinion, are any 
public communication by means of broadcast, cable, satellite, internet or another digital method, 
newspaper, magazine, outdoor advertising facility, mass mailing or another mass distribution, 
telephone bank or any other form of general public political advertising or marketing, regardless 
of medium.  Specifically excluded from this opinion request are contracts concerning phone 
banking, mass texting, mass emailing or any other communications directed en masse to 
hundreds of individuals.   

Question Presented 

Does a contribution (monetary or in-kind) made to a ballot committee in support of its 
collection of signatures for ballot measure qualification (“qualification efforts”) support a 
covered person’s Campaign Media Spending as defined by the Act?  

 
Legal Background 

On November 8, 2022, Arizona voters adopted the Voters’ Right to Know Act.  The Act  

establishes that the People of Arizona have the right to know the 
original source of all major contributions used to pay, in whole or 
part, for campaign media spending. This right requires the prompt, 
accessible, comprehensible and public disclosure of the identity of 
all donors who give more than $5,000 to fund campaign media 
spending in an election cycle and the source of those monies, 
regardless of whether the monies passed through one or more 
intermediaries. 
 

AZ LEGIS Prop. 211 (2022), 2022 Ariz. Legis. Serv. Prop. 211, §2. (emphasis added). The Act 
provides enhanced disclosure for traceable monies spent on campaign media spending in state 
and local races.  A.R.S. § 16-973(A).  Disclosure reporting is triggered by making campaign 
media spending.  Id. (A)-(B).  When determining whether a donor must be listed on the newly 
required disclosures, id., or in newly required “paid-for-by” disclaimers under A.R.S. § 16-
974(C), the recipient must ask whether the individual “contribute[d], directly or through 
intermediaries, $5,000 or less in monies or in-kind contributions during an election cycle to a 
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covered person for campaign media spending.” A.R.S. § 16-973 (G). The Act also requires 
notification to a covered person’s donors before making campaign media spending. A.R.S. § 16-
972.   

The Act recognizes that some expenditures made by a covered person will not be 
campaign media spending by requiring the covered person to “[i]nform donors that they can opt 
out of having their monies used or transferred for campaign media spending,” before the monies 
are used for that purpose. Id. (B)(2).  

In other words, the Act is focused intensely but not exclusively on campaign media 
spending, that is, public communications supporting or opposing candidates or ballot measures in 
local or state elections. Although the Act itself does not address operating expenses of a 
committee, it does not eliminate previous reporting requirements. For example, all contributions 
made to support or oppose local or state candidates or committees (including ballot committees) 
— including contributions that are not in support of campaign media spending, but that instead 
support operating or administrative expenses, or other activities — will be reported by the 
benefitted recipient committee as a contribution. These committees will disclose the information 
required by A.R.S. § 16-926.   

The Act provides that “Campaign media spending” means spending monies or accepting 
in-kind contributions to pay for any of the following: 

(i) A public communication that expressly advocates for or against 
the nomination, or election of a candidate. 
(ii) A public communication that promotes, supports, attacks or 
opposes a candidate within six months preceding an election 
involving that candidate. 
(iii) A public communication that refers to a clearly identified 
candidate within ninety days before a primary election until the time 
of the general election and that is disseminated in the jurisdiction 
where the candidate's election is taking place. 
(iv) A public communication that promotes, supports, attacks or 
opposes the qualification or approval of any state or local initiative 
or referendum. 
(v) A public communication that promotes, supports, attacks or 
opposes the recall of a public officer. 
(vi) An activity or public communication that supports the election 
or defeat of candidates of an identified political party or the electoral 
prospects of an identified political party, including partisan voter 
registration, partisan get-out-the-vote activity or other partisan 
campaign activity. 
(vii) Research, design, production, polling, data analytics, mailing 
or social media list acquisition or any other activity conducted in 
preparation for or in conjunction with any of the activities 
described in items (i) through (vi) of this subdivision. 
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(Emphasis added). A.R.S. § 16-971(2).1

A public communication “[m]eans a paid communication to the public by means of 
broadcast, cable, satellite, internet or another digital method, newspaper, magazine, outdoor 
advertising facility, mass mailing or another mass distribution, telephone bank or any other form 
of general public political advertising or marketing, regardless of medium.” Id. (17). Arizona’s 
definition of public communication closely mirrors the federal definition found at 52 U.S.C. § 
30101(22) as implemented by 11 C.F.R. § 100.26. 

Notably, when defining Campaign Media Spending, the Act specifically does not include 
election related activities such as nonpartisan activity encouraging voter turnout or encouraging 
citizens to register to vote. A.R.S. § 16-971(2)(b). Like general operating expenses, these 
expenditures, if made by a political action committee, will be disclosed in the report required by 
A.R.S. § 16-926.

Analysis

Contributions — whether cash contributions or in-kind — made to a ballot committee in 
support of its qualification efforts do not support a covered person’s Campaign Media Spending 
under the Act. Stated simply, the act of collecting signatures for a ballot measure qualification is 
not a public communication, as such costs are more properly not categorized as general public 
political advertising or marketing.

While Subpart (iv) of the test applies to public communications related to ballot 
measures, the work around collecting signatures for ballot qualification is in fact not a public 
communication. The definition of “public communication” in A.R.S. § 16-971(17) requires 
conveying one message to many recipients via some type of mass media or broadcasting 
medium. Circulators collecting signatures from the public are not communicating to the public in 
any of the means identified in the definition of public communication. They are not broadcasting 
a message; they are not sending that message out via mass mailing or phone banking.  They are, 
rather, engaged in the act of collecting signatures from the public through individual, one-on-one 
conversations.

In a matter assessing the application of the definition of “public communication”2 to
similar activities, a Commissioner from the Federal Election Commission (FEC) observed that 
most of the costs of a party committee’s field program did not rise to the level of a “public 
communication” because most of those costs are associated with “door-to-door canvassing, 
manning campaign offices and other traditional grass roots activities” and other “staff and 
overhead costs,” including “salaries and benefits of its employees, and for costs related to 

1 This request for an advisory opinion is only with respect to contributions in support of ballot 
qualification efforts. Such efforts to support the collection of signatures for ballot measure 
qualification do not satisfy subparts (i) through (iii) or (v) through (vi) because these efforts have 
no relation to candidates and are therefore not relevant to this question presented.  
2 As noted above, Arizona’s definition of “public communication” largely mirrors the federal 
regulation promulgated by the FEC.
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maintaining office space.” See MUR 5564, Statement of Reason of Chairman Robert Lenhard. 
This Commissioner specifically differentiates the costs of making phone calls, which SEIU-
UHW’s contributions do not intend to support, from the other administrative costs listed as part 
of the committee’s field program, which SEIU-UHW’s contributions do intend to support. See 
Id. at FN4. 

More specifically, FEC Commissioners have concluded that door-to-door canvassing, 
like the work that SEIU-UHW contemplates supporting in this election cycle, is not “general 
public political advertising” — and by extension, not a “public communication” for purposes of 
campaign finance regulation because canvassing does not involve paying “for access to an 
established audience using a forum controlled by another person”; rather, canvassing uses a 
forum the canvassing organization controls “to establish their own audience.” See MUR 5564, 
Statement of Reasons of Vice Chairman David M. Mason and Commissioner Hans A. von 
Spakovsky (citing Internet Communications, 71 FED. REG. 18589, 18594-95 (F.E.C. 2006)).  

The language of the Act demands a similar interpretation: it expressly defines “public 
communications” around mass media mediums, scenarios where the entity making the 
communication is paying for access to a specific established audience, via a specific forum. 
A.R.S. § 16-971(17). Petition circulation, on the other hand, involves direct communications 
with individuals, an audience selected by the communicating entity, and using no medium or 
forum other than direct person-to-person contact. 

To that end, it is instructive that each subpart of the definition of campaign media 
spending relies on public communication.  See A.R.S. § 16-971(2)(a).  This is consistent with the 
Act’s focus on specifically targeting media spending for additional regulation, and not all types 
of campaign or electoral spending, or all types of communications with the public. Black’s Law 
Dictionary’s definition of “media” is “[c]ollectively, the means of mass communication; specif., 
television, radio, newspapers, magazines, and the Internet regarded together.” 11th ed. at 1175.   

Understanding the act of collecting signatures to be outside the definition of Campaign 
Media Spending is also consistent with the exceptions identified in the statute. Registering 
people to vote is related to elections, and surely encouraging people to vote is related to elections 
or even campaigns, but those are not Campaign Media Spending because they are not the kind of 
mass communication activity or even the type of activity the Act seeks to regulate. Similarly, 
gathering signatures to put a measure on the ballot — as opposed to encouraging a particular 
vote on that ballot measure — is not Campaign Media Spending.  

Such an act in furtherance of qualification is more similar to the nonpartisan voter 
registration and nonpartisan get out the vote activity that is not regulated by the Act and, under 
federal tax law, can even be conducted by 501(c)(3) charities that are prohibited from 
intervening in candidate elections. In fact, ballot qualification activities share the common goal 
to support an American’s civic duty — the civic duty to exercise the right to vote without taking 
into account individual ideology or partisanship. A voter could sign a petition to support 
qualification of an initiative on the ballot, simply to exercise their right to ultimately vote against 
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the initiative once it was balloted. Like ensuring that individuals are registered to vote, the act of 
collecting petition signatures is simply an element of our civic mechanics.   

Finally, the ballot qualification efforts that SEIU-UHW wishes to support do not satisfy 
subpart (vii) of the Campaign Media Spending definition. It is possible that some of a ballot 
committee’s efforts associated with ballot qualification may include “research, design, 
production, polling, data analytics, mailing or social media list acquisition” in support of the 
specifically delineated categories of Campaign Media Spending in A.R.S. § 16-971(2)(a). For 
example, the development of literature or scripts  advocating for the ballot measure that may be 
used by canvassers may have been intended by the drafters to be regulated under subpart (vii). 
However, as detailed above, the act of door-to-door or street canvassing to collect petitions is not 
itself a “public communication” that falls under subparts (i) - (vi) of the Campaign Media 
Spending definition, and therefore general support of signature collection cannot fall under 
subpart (vii) of the definition, which only encompasses activities “in preparation for or in 
conjunction with any activities described in items (i) through (vi)...” 

Conclusion 

For the above reasons, SEIU-UHW asks that the Commission issue an advisory opinion 
clarifying that paid signature gathering is not campaign media spending under A.R.S. § 16-971, 
SEIU-UHW’s contributions — both monetary and in-kind — in support of a ballot committee’s 
collection of signatures for ballot measure qualification do not support a covered person’s 
Campaign Media Spending as defined by the Act. 

 

Yours, 

 

James E. Barton II 
Counsel to SEIU-UHW 
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November 16, 2023  
Advisory Opinion 2023-01  
 

James Barton 
Barton Mendez Soto PLLC 
401 W. Baseline Road, Suite 205 
Tempe, AZ 85283 
 

We are responding to your advisory opinion request on behalf of Service 
Employees International Union-United Healthcare Workers West (“SEIU-UHW” 
or the “organization”) concerning the application of Voters’ Right to Know Act 
(the “Act” or the “VRKA”), A.R.S §§ 16-971 to 16-979, to SEIU-UHW’s proposal 
to continue its practice of making in-kind donations to ballot measure campaigns 
or make cash donations for professional signature gathering of petition signatures 
for ballot measures in Arizona.    
 
Question Presented 
 

Does a donation (monetary or in-kind) made to a ballot committee in support 
of its collection of signatures for ballot measure qualification (“qualification 
efforts”) support a covered person’s Campaign Media Spending as defined by the 
Act? 
 
Commission Response 
 

Professional signature gathering for ballot measures does not fall within the 
definition of campaign media spending set forth in the Act, and, therefore is not 
included in the calculation of whether an entity is a covered person subject to the 
Act’s disclosure requirements.    
 
 

Katie Hobbs 
Governor 
 
Thomas M. Collins 
Executive Director 

Mark S. Kimble 
Chair 
 
Steve M. Titla 
Damien R. Meyer 
Amy B. Chan 
Galen D. Paton 
Commissioners 
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Background 
 

The facts presented in this advisory opinion are based on your letter received 
September 28, 2023 (Advisory Opinion Request or “AOR”) and publicly available 
information.  
 

SEIU-UHW is a “healthcare justice union of more than 100,000 healthcare 
workers, patients, and healthcare consumers” and an affiliate of the Service 
Employees International Union. SEIU-UHW: Leading for Healthcare in California 
and Beyond, (last checked November 11, 2023), www.seiu-uhw.org/ 
about-seiu-uhw/. Based in California, SEIU-UHW’s operations include organizing 
dialysis center workers and negotiating contracts on their behalf, electing members 
as delegates to the California Democratic Party, and other similar activities. Our 
work, (last checked November 11, 2023), https://www.seiu-uhw.org/campaigns/.  
 

In Arizona, SEIU-UHW’s activities have included paying for professional 
signature gathering by a company specializing in that service for two proposed 
measures in 2020 and 2022. The organization will make in-kind and cash 
donations to ballot measure committees in 2024. For the 2024 election, SEIU-
UHW intends to “opt out” of having its funds used for campaign media spending. 
See A.R.S. § 16-972((B) (providing for a person who makes a donation to opt out 
of having their donation used for campaign media spending, i.e. restrict the use of 
their donation). AOR at 1.   
 

The organization intends that its donations be used for “administrative, 
fundraising, or strategic support in support of petition circulation efforts, printing 
petitions, developing training and quality control for petition collection, recruiting 
petition circulators, training petition circulators, circulating petitions and obtaining 
signatures from eligible voters, compiling signatures gathered by circulators, 
performing quality control analysis on the signatures, providing  reports to the 
relevant ballot committee, coordinating the submission of circulated petitions with 
the relevant ballot committee.” Id. at 1-2. These activities could include training 
canvassers on how to interact with the public while soliciting signatures and how 
to describe the measure, including directing voters to the 200-word summary 
included on the petition and the text of a measure. Id. at 2.    
 

The organization intends that certain activities be excluded from its 
donations. Id. at 1.  The activities SEIU-UHW intends to exclude are any public 
communication by means of broadcast, cable, satellite, internet or other digital 
method, newspaper, outdoor advertising facility, mass mailing or another mass 
distribution, telephone bank or any other form of general public political 
advertising or marketing, regardless of medium. Id. at 2. It also states that it has 
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specifically excluded contracts concerning phone banking, mass texting, mass 
emailing or any other communications directed en masse to hundreds of 
individuals from its request for an advisory opinion. Id.  
 
Legal analysis   
 

Voters passed the VRKA as Proposition 211 at the 2022 General Election 
and it was certified by Governor Doug Ducey in December 2022. The Act provides 
for reports by covered persons, that is, “any person whose total campaign media 
spending or acceptance of in-kind contributions to enable campaign media 
spending, or a combination of both, in an election cycle is more than $50,000 in 
statewide campaigns or more than $25,000 in any other type of campaigns.” A.R.S. 
§ 16-971(7)(a). “For the purposes of [the VRKA], the amount of a person's 
campaign media spending includes campaign media spending made by entities 
established, financed, maintained or controlled by that person.”  Id.   

 
When those spending thresholds are reached, covered persons must file 

reports that include, among other items, the identity of each donor of original 
monies who contributed, directly or indirectly, more than $5,000 of traceable 
monies or in-kind contributions for campaign media spending during the election 
cycle to the covered person and the date and amount of each of the donor’s 
contributions, the identity of each person that acted as an intermediary and that 
transferred, in whole or in part, traceable monies of more than $5,000 from original 
sources to the covered person and the date, amount and source, both original and 
intermediate, of the transferred monies, and the identity of each person that 
received from the covered person disbursements totaling $10,000 or more of 
traceable monies during the election cycle and the date and purpose of each 
disbursement. A.R.S. § 16-973(A)(6), (7), (8).  

 
Covered persons must give donors “an opportunity to opt out of having the 

donation used or transferred for campaign media spending.” A.R.S. § 16-972(B). 
Cash donations where a donor has opted out are not traceable. A.R.S. § 16-
971(18)(A). Consequently, where a donor has opted out of the use of its cash 
donation for campaign media spending, whether or not those funds can be used for 
the purpose of paying for the collection of ballot initiative petition signatures turns 
on whether or not that activity is campaign media spending.   
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As noted above, disclosure reports are triggered by campaign media 
spending, a defined term in the Act that “[m]eans spending monies or accepting in-
kind contributions to pay for any of the following”:  
 

(i) A public communication that expressly advocates for or against the 
nomination, or election of a candidate. 
(ii) A public communication that promotes, supports, attacks or 
opposes a candidate within six months preceding an election 
involving that candidate. 
(iii) A public communication that refers to a clearly identified 
candidate within ninety days before a primary election until the time 
of the general election and that is disseminated in the jurisdiction 
where the candidate's election is taking place. 
(iv) A public communication that promotes, supports, attacks or 
opposes the qualification or approval of any state or local initiative or 
referendum. 
(v) A public communication that promotes, supports, attacks or 
opposes the recall of a public officer. 
(vi) An activity or public communication that supports the election or 
defeat of candidates of an identified political party or the electoral 
prospects of an identified political party, including partisan voter 
registration, partisan get-out-the-vote activity or other partisan 
campaign activity. 
(vii) Research, design, production, polling, data analytics, mailing or 
social media list acquisition or any other activity conducted in 
preparation for or in conjunction with any of the activities described 
in items (i) through (vi) of this subdivision. 

 
A.R.S. § 16-971(2). 
 

As is apparent from the language in this definition, most campaign media 
spending involves “public communication.” Public communication “[m]eans a 
paid communication to the public by means of broadcast, cable, satellite, internet 
or another digital method, newspaper, magazine, outdoor advertising facility, mass 
mailing or another mass distribution, telephone bank or any other form of general 
public political advertising or marketing, regardless of medium.” A.R.S. § 16-
971(17)(a).  

 
Some campaign media spending does necessarily turn on a public 

communication. Specifically, “activit[ies] . . . that support[] the election or defeat 
of candidates of an identified political party or the electoral prospects of an 
identified political party, including partisan voter registration, partisan get-out-the-
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vote activity or other partisan campaign activity” are “campaign media spending.” 
A.R.S. § 16-971(2)(a)(vi).   “Research, design, production, polling, data analytics, 
mailing or social media list acquisition or any other activity conducted in 
preparation for or in conjunction with any of the activities described [in the 
definition]” is also campaign media spending. A.R.S. § 16-971(2)(a)(vii); see also 
A.A.C. R2-20-801(B) (addressing requirement that expenses under 16-
972(a)(7)(vii) are not campaign media spending unless conducted “in preparation 
for or in conjunction with” other activities listed in the definition of campaign 
media spending)  

 
Notably, one kind of campaign media spending arises from ballot measures. 

Section 16-971(2)(a)(iv) provides that a “public communication that promotes, 
supports, attacks or opposes the qualification or approval of any state or local 
initiative or referendum” is campaign media spending.  

 
Nothing in § 16-971(2)(a)(iv) applies to the payment for initiative petition 

signatures alone. Rather, the definition requires a public communication of some 
kind or, under 16-971(2)(a)(vii), activities in conjunction with the public 
communication.  

 
Expenses related only to the collection of ballot measure petition signatures, 

but not in conjunction with campaign media spending, do not become campaign 
media spending solely because they are campaign related. Consequently, training, 
quality control and other activities identified in the AOR would not constitute 
campaign media spending, provided they are not performed in conjunction with 
campaign media spending. This does not mean that all such payments will 
necessarily go unreported. For example, in-kind and cash contributions to political 
action committees are reportable by those entities, as are the expenditures of these 
committees.   

 
It could be argued that petitions themselves are public communications, 

given that ballot measure sponsors print petitions and seek signatures from 
members of the public. However, the Act’s definition of public communications 
and the specific language governing ballot measures in the definition of campaign 
media spending are not that broad. In addition, given that ballot measure 
qualifications are among the most heavily regulated speech activities in Arizona, 
voters who approved the VRKA would likely not expect such activity, without 
more, to be included. Ariz. Early Childhood Dev. & Health Bd. v. Brewer, 221 
Ariz. 467, 470 ¶ 10 (2009) (“Our primary objective in construing statutes adopted 
by initiative is to give effect to the intent of the electorate.”) (quoting State v. 
Gomez, 212 Ariz. 55, 57 ¶ 11 (2006).  
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A Commission advisory opinion “may be relied upon by any person 
involved in the specific transaction or activity with respect to which such advisory 
opinion is rendered, and any person involved in any specific transaction or activity 
which is indistinguishable in all its material aspects from the transaction or activity 
with respect to which such advisory opinion is rendered.” A.A.C. R2-20-
808(C)(3).  A person who relies upon an advisory opinion and who acts in good 
faith in accordance with that advisory opinion shall not, as a result of any such act, 
be subject to any sanction provided in Chapter 6.1 of Title 16. Id. at (C)(4). 
Advisory opinions may be affected by later events, including changes in law.  

 
 
  

Sincerely,  
 
 
 
 
 
Mark Kimble 
Chair 

 
 

 
 



October 27, 2023

VIA EMAIL

Arizona Citizens Clean Elections Commission
1110 W. Washington St.
Phoenix, AZ 05007
ccec@azcleanelections.gov

Re: Public Comment on Request for Advisory Opinion Submitted by SEIU-UHW on
September 28, 2023

Dear Commissioners:

The Ballot Initiative Strategy Center Foundation (the “Foundation”) provides this letter
as public comment on the pending request for an advisory opinion submitted by SEIU-UHW on
September 28, 2023 (the “Request”).1

The Foundation agrees with SEIU-UHW that cash and in-kind contributions made to
support the qualification-related signature collection efforts of an Arizona political action
committee sponsoring a ballot measure in Arizona do not constitute campaign media spending
under the Voters’ Right to Know Act. The Foundation submits this comment to provide
additional analysis in support of this proposition.

The Foundation’s Interest

The Ballot Initiative Strategy Center Foundation, a 501(c)(3) organization, strengthens
democracy by understanding the role ballot measures play in civic engagement and building
state-based power. The Foundation regularly supports ballot measure campaigns and state-based
advocates in Arizona. The Foundation supports campaigns and advocates through training,
technical support, and various in-kind and financial resources.

Analysis

Contributions made to support the signature collection efforts (“qualification efforts”) of
an Arizona political action committee sponsoring a ballot measure in Arizona (a “ballot
committee”), whether cash or in-kind, do not constitute “campaign media spending” under the
Voters’ Right to Know Act, A.R.S. § 16-971 et seq. (“the Act”). Campaign media spending

1 The Request is available at
https://storageccec.blob.core.usgovcloudapi.net/public/docs/948-SEIUUHW-CCEC-Advisory-Opinion-Request.pdf.
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means just that—spending on media, not spending on petitioning voters face-to-face. The Act’s
definitions provision makes this quite clear. Moreover, if the Act’s disclosure requirements did
apply to contributions to support signature collection, grave constitutional concerns would result.

I. Statutory Analysis

The Act, adopted in November 2022, creates new disclosure requirements for certain
contributions and spending, including underlying-donor disclosure obligations. Id. § 16-973. It
also provides for enforcement of those requirements by the Arizona Citizens Clean Elections
Commission (“Commission”), id. §§ 16-974, 16-977, and creates penalties for noncompliance,
id. § 16-975.

Under the Act, a “covered person” is “any person whose total campaign media spending
or acceptance of in-kind contributions to enable campaign media spending, or a combination of
both, in an election cycle is more than $50,000 in statewide campaigns or more than $25,000 in
any other type of campaigns.” Id. § 16-971.2 Covered persons are obligated to disclose the
identity of all donors that give more than $5,000 in cash or in-kind contributions to fund
“campaign media spending” in an election cycle, including the underlying source of that funding.
Id. § 16-973(A). The Request relates to whether contributions and spending in support of
qualification efforts constitute “campaign media spending.”

The Act’s definitions provision defines “campaign media spending” as “spending monies
or accepting in-kind contributions to pay for” any of seven specific activities. Id. § 16.971(2)(a).
Two of those activities3 are routine activities for ballot committees: “public communication that
promotes, supports, attacks or opposes the qualification or approval of any state or local initiative
or referendum” and “[r]esearch, design, production, polling, data analytics, mailing or social
media list acquisition or any other activity conducted in preparation for or in conjunction with
any of the activities described [in the preceding subsections].” Id. § 16-971(2)(a)(iv), (vii). The
definitions provision defines “public communication” as “a paid communication to the public by
means of broadcast, cable, satellite, internet or another digital method, newspaper, magazine,
outdoor advertising facility, mass mailing or another mass distribution, telephone bank or any
other form of general public political advertising or marketing, regardless of medium.” Id.
§ 16.971(17)(a).

Applying standard tools of statutory interpretation to these provisions, contributions or
spending to support a ballot committee’s qualification efforts quite clearly do not constitute
“campaign media spending.”

First, by its plain terms, the Act does not define “public communication” to include
qualification efforts. “When a statutory scheme expressly defines certain terms” courts and
agencies “are bound by those definitions in construing a statute within that scheme.” Zumar

3 The remaining five activities are related to candidates, parties, and public officers and, therefore, are not relevant to
our comment. See A.R.S. § 16.971(2)(a).

2 The Act’s definition of “person” includes both natural persons and entities. A.R.S. § 16-971(13).
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Indus. Inc. v. Caymus Corp., 244 Ariz. 163, 167 (App. 2017). Here, the Act expressly defines
“public communication” to mean several specific categories of communication (e.g., “mass
media”). A.R.S.  16.971(17)(a). Petitioning in support of a qualification effort is not one of the
explicitly delineated categories. Id. Nor does such petitioning fall within either of the broader
catchall categories of covered communication: “a paid communication to the public by means
of … another mass distribution” or “any other form of general public political advertising or
marketing.” Id. Petitioning is directed at individuals whose signatures are needed to qualify
ballot measures, not the “general public”—after all, the “general public” cannot sign a qualifying
petition. Petitioning also occurs on a one-to-one or small-group basis and each conversation is
individualized based on that individual’s questions related to the petition, not via “mass
distribution.” And petitioning does not entail “advertising” or “marketing” in any conventional
sense.

Two established canons of construction further confirm what the plain statutory text
makes clear: that “public communication,” as defined by the Act, does not encompass
qualification efforts.

Ejusdem generis canon: Where “a more general term follows more specific terms in a
list, the general term is usually understood to ‘embrace only objects similar in nature to those
objects enumerated by the preceding specific words.’” Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612,
1625 (2018) (citation omitted). Here, all the specific categories of communication the Act
includes under the rubric of “public communication” relate to mass media communication:
“broadcast,” “satellite,” “internet,” “newspaper,” “mass mailing,” and so on. These are all
instruments for conveying a message (i) all at once to (ii) a large and (iii) undifferentiated public.
It follows that the Act’s catchall categories—“a paid communication to the public by means
of … another mass distribution” and “any other form of general public political advertising or
marketing”—cover only forms of communication with those three characteristics. And
petitioning—even highly organized and thorough petitioning—lacks all three characteristics.
Petitioning conveys a message piecemeal and sequentially to specific individuals, not all at once
to the general public.

Whole-text canon: “In ascertaining the plain meaning of the statute” a court or agency
“must look to the particular statutory language at issue, as well as the language and design of the
statute as a whole.” K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988). Or, put more
succinctly, courts and agencies “do not read statutes in little bites.” Kircher v. Putnam Funds T.,
547 U.S. 633, 643 (2006). Here, the Act’s definition of “public communication” underpins a
statutory scheme that, by its own terms, aims to regulate “campaign media spending.” The
whole-text canon thus underscores the point just made—“public communication” entails
communication via conventional mass media, not face-to-face petitioning as part of qualification
efforts.

Second, given the foregoing discussion, contributions or spending in direct support of
qualification efforts do not constitute “campaign media spending.” This conclusion follows
directly from the above discussion of “public communication.” The only category of “campaign
media spending” that relates directly to the ballot-initiative process is spending on “public
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communication that promotes, supports, attacks or opposes the qualification or approval of any
state or local initiative or referendum.” A.R.S. § 16-971(2)(a)(iv). As just established,
qualification efforts are not a form of “public communication” under the statute’s precise and
explicit definition of that term. Accordingly, contributions or spending made to support
qualification efforts are not “campaign media spending.”

Third, contributions in indirect support of qualification efforts also do not constitute
“campaign media spending” by the same logic. Section 16-971(2)(a)(vii) includes in that
category spending monies to pay for “[r]esearch, design, production, polling, data analytics,
mailing or social media list acquisition or any other activity conducted in preparation for or in
conjunction with any of the activities described in items (i) through (vi) of this subdivision.” In
other words, contributions to support research, design, polling, and so on constitute campaign
media spending only if done “in preparation for or in conjunction with” another form of
campaign media spending as defined in the immediately preceding subsections of the Act. Id.;
see also R2-20-801(b). And because spending in direct support of qualification efforts is not
campaign media spending—as just shown—neither is spending in indirect support of
qualification efforts. For example, spending on research about qualification efforts strategy or the
design of petitions is not campaign media spending.

II. Constitutional Analysis

The foregoing statutory analysis leaves no room for doubt: Contributions or spending in
support of qualification efforts are not “campaign media spending” and so are not covered by the
Act’s disclosure requirements. Moreover, if contributions or spending in support of qualification
efforts were campaign media spending, and so were subject to the Act’s disclosure requirements,
the Act would very likely be in violation of the U.S. Constitution.

Regimes mandating disclosure of contributions and contributors are subject at the very
least to exacting scrutiny under the First Amendment. Americans for Prosperity Foundation v.
Bonta, 141 S. Ct. 2373, 2383 (2021) (plurality opinion) (applying exacting scrutiny); see id. at
2390 (Thomas, J., concurring in part) (arguing for strict scrutiny); id. at 2391–92 (Alito, J.,
joined by Gorsuch, J., concurring in part) (agreeing that either exacting or strict scrutiny applies).
Exacting scrutiny requires that disclosure regimes “be narrowly tailored to the government’s
asserted interest.” Narrow tailoring, in turn, imposes an affirmative burden on the state to justify
the burden it has imposed on First Amendment–protected activity. See Williams-Yulee v. Florida
Bar, 575 U.S. 433, 444 (2015) (“We have emphasized that ‘it is the rare case’ in which a State
demonstrates that a speech restriction is narrowly tailored to serve a compelling interest.”
(emphasis added)); Bonta, 141 S. Ct. at 2385–86. And courts must view the “‘breadth’” of a
disclosure regime “‘in the light of less drastic means for achieving the same basic purpose,’” and
“a substantial relation to an important interest is not enough to save a disclosure regime that is
insufficiently tailored.” Bonta, 141 S. Ct. at 2384 (quoting Shelton v. Tucker, 364 U.S. 479, 488
(1960)).

The constitutional restrictions on disclosure regimes are particularly sharp where, as here,
those regimes apply to organizations that are not controlled by a candidate and do not have the
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major purpose of supporting a candidate’s nomination or election. See Buckley v. Valeo, 424 U.S.
1 (1976). By its plain terms, the Act’s “covered person[s]” include both major-purpose and
non-major-purpose organizations, because they are defined based solely on expenditure
thresholds without reference to an organization’s other, unrelated activities. See A.R.S. §
16-971(7). And for regimes applicable to non-major-purpose organizations, the Supreme Court
has upheld only very narrow disclosure requirements, including requirements to disclose “funds
used for communications that expressly advocate the election or defeat of a clearly identified
candidate,” Buckley, 424 U.S. at 80, or funds used for “electioneering communications” defined
as “broadcast, cable, or satellite communication[s]” shortly before an election that refer to a
clearly identified candidate,McConell v. FEC, 540 U.S. 93, 189, 206 (2003). The Supreme Court
has not ruled out the possibility that other requirements could withstand scrutiny, but it has
emphasized the need for clear, narrow definitions, “to avoid problems of vagueness and
overbreadth” in this area. Id. at 192.

The Act’s disclosure regime, if interpreted by the Commission to cover cash and in-kind
contributions or spending in support of ballot measure qualification efforts, would be overbroad
and not narrowly tailored under this analysis. The Supreme Court has long held that the state
interest in compelling disclosure in the ballot-measure context is low, because “ballot initiatives
do not involve the risk of ‘quid pro quo’ corruption present when money is paid to, or for,
candidates.” Buckley v. American Constitutional Law Foundation, Inc., 525 U.S. 182, 203 (1999)
[“ACLF”]. And the Act’s motivating purpose, according to its proponents, was to crack down on
the spending of “unlimited money” on “anonymous political ads.”4 That has nothing to do with
qualification efforts petitioning. The Act’s disclosure requirements are comprehensive,
demanding, and necessitate considerable expense to comply. See A.R.S. § 16-973. Perhaps those
burdens are justified by the state’s interest in regulating anonymous spending on mass media
advocacy on behalf of candidates. But they are not as applied to qualification efforts, a domain
with far less risk of corruption.5

An interpretation of the Act that captures qualification efforts within its definition of
“public communication” would also render that term unconstitutionally vague under the Due
Process Clause of the Fourteenth Amendment. A law is “unconstitutionally vague when it ‘fails
to provide a person of ordinary intelligence fair notice of what is prohibited, or is so standardless
that it authorizes or encourages seriously discriminatory enforcement.’” Yamada v. Snipes, 786
F.3d 1182, 1187 (9th Cir. 2015) (quoting United States v. Williams, 553 U.S. 285, 304 (2008).
And where “First Amendment freedoms are involved, ‘rigorous adherence’” to the requirement

5 At the very least, extending the Act’s disclosure regime to one category of in-kind contributions in support of
petitioning would be flagrantly unconstitutional. A common form of in-kind contribution in support of a petitioning
effort is volunteering as a petition circulator—which is to say, canvassing. In ACLF, the Supreme Court struck down
a Colorado regime compelling the disclosure of the identity of paid petition circulators. 525 U.S. at 203–04. The
state interest in compelling the disclosure of the identity of volunteer circulators, who make nothing more than an
in-kind contribution of their time, is even lower than in ACLF. Thus, at a minimum, any response to the Request
should categorically confirm that the Act does not cover in-kind contributions in support of petitioning—to suggest
otherwise would be an obvious constitutional violation.

4 See https://azpbs.org/horizon/2022/10/discussion-on-voters-right-to-know-act/.
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to avoid vagueness “‘is necessary to ensure that ambiguity does not chill protected speech.’” Id.
(quotingWard v. Rock Against Racism, 491 U.S. 781, 794 (1989).

Here, if “public communication,” as used in the Act, encompasses qualification
efforts—even though all available statutory evidence suggests that term encompasses only mass
media communication—it follows that the Act fails to provide a person of ordinary intelligence
fair notice of what disclosure is required to avoid liability. Such a conclusion by the Commission
would inevitably chill protected speech—if qualification efforts are covered and create a
disclosure requirement, plausibly any organized communication activity in any way related to
political advocacy might also be swept up by the Act.

The Voters’ Right to Know Act has transformed Arizona’s campaign finance landscape.
As the Commission does the important work of fleshing out what the Act requires, it should look
first to the Act’s plain text and should be mindful of long standing constitutional constraints. To
do otherwise disserves Arizonans and risks endangering the Act as a whole.

Sincerely,

Chris Melody Fields Figueredo



October 30, 2023

BY EMAIL

Arizona Citizens Clean Elections Commission
1110 W. Washington St., Suite 250
Phoenix, AZ 85007
mailto:ccec@azcleanelections.gov

Re: Comment Regarding SEIU-UHW Advisory Opinion Request - the Voters’ Right to
Know Act

Dear Commissioners:

Pursuant to Rule R2-20-808(B)(3)-(4), eQual Public Benefit Corp (“eQual”) submits this
comment in connection with the request for an advisory opinion submitted on behalf of Service
Employees International Union-United Healthcare Workers West (“SEIU-UHW”) to the Arizona
Citizen Clean Elections Commission (“Commission”) on September 28, 2023. SEIU-UHW
seeks confirmation that contributions made to an Arizona political action committee sponsoring a
ballot measure in Arizona (“ballot committee”) to support collection of signatures for ballot
measure qualification (“qualification efforts”) do not qualify as “campaign media spending”
under the Voters’ Right to Know Act (the “Act”).

In short, we support the arguments articulated in the SEIU-UHW advisory opinion request. Our
comments supplement SEIU-UHW's request by demonstrating that defining “campaign media
spending” to include qualification efforts would extend the reach of the Act beyond its intended
scope.

BACKGROUND

eQual is a public benefit corporation that provides software and data services to help grassroots
organizations qualify progressive state ballot measures. eQual has helped organizations win
democracy reform, abortion rights, gun safety, affordable healthcare access, minimum wage, sick
and family leave, and more, across the country. In Arizona, we provided our services to Arizona
Healthcare Rising in 2022 to help qualify their medical debt collection reform measure.

ANALYSIS

The Act defines “campaign media spending” to mean “spending monies or accepting in-kind
contributions to pay for” seven types of “public communications” and activities supporting
“public communications,” enumerated at A.R.S. § 16-971(2)(a)(i)-(vi), including in relevant
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part:
(iv) “A public communication that promotes, supports, attacks or opposes
the qualification or approval of any state or local initiative or
referendum.”1

or

(vii) “Research, design, production, polling, data analytics, mailing or
social media list acquisition or any other activity conducted in preparation
for or in conjunction with any of the activities described in items (i)
through (vi) of this subdivision.”2

These subsections (“Prongs”) of the definition of campaign media spending—Prong 4, A.R.S. §
16-971(2)(a)(iv), and Prong 7, A.R.S. § 16-971(2)(a)(vii)—are the only possible components of
campaign media spending which could potentially apply to a ballot committee’s payment for
signature gathering in order to qualify an initiative for the ballot.3 Prongs 1-3, A.R.S. §
16-971(2)(a)(i)-(iii), and Prongs 5-6, A.R.S. § 16-971(2)(a)(v)-(vi), involve public
communications that reference a candidate, the recall of a public officer, or an identified political
party, and therefore are not at issue here.

The Commission’s implementing Rules clarify that the activities set forth in Prong 7, A.R.S. §
16-971(2)(a)(vii), “shall not be considered campaign media spending unless these activities are
specifically conducted in preparation for or in conjunction with those other activities” set forth in
Prongs 1-6, A.R.S. § 16-971(2)(a)(i)-(vi).4 Accordingly, the central question presented by
SEIU-UHW’s advisory opinion request is whether paid signature gathering to qualify an
initiative for the ballot, without more, constitutes the activity described at Prong 4: “A public
communication that promotes, supports, attacks or opposes the qualification or approval of any
state or local initiative or referendum.”5

We agree with SEIU-UHW that such qualification efforts do not meet this definition because
they are not “public communications” for the reasons articulated in SEIU-UHW’s advisory
opinion request. Moreover, attempting to capture contributions made for qualification efforts as
“campaign media spending” would extend the Act beyond its stated purpose.

When interpreting statutory terms established by voter-approved ballot initiatives, the
Commission’s primary objective must be “to place a reasonable interpretation on ‘the intent of
the electorate that adopted it.’”6 If it were possible to discern the statute’s meaning from the
language alone, then the Commission would do so without further analysis.7

7 Saban Rent-a-Car LLC v. Arizona Dep't of Revenue, 246 Ariz. 89, 95 (2019).
6 State v. Estrada, 201 Ariz. 247, 250 (2001) (quoting Foster v. Irwin, 196 Ariz. 230, 231 (2000))
5 A.R.S. § 16-971(2)(a)(iv).
4 Ariz. Admin. Code R2-20-801(B).

3 This statement assumes that these public communications related to ballot initiatives or referenda (and supporting
activities) would not also reference a candidate, the recall of a public officer, or an identified political party.

2 Id. § 16-971(2)(a)(vii).
1 A.R.S. § 16-971(2)(a)(iv).
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Here, Arizona law defines “public communication” to mean “a paid communication to the public
by means of broadcast, cable, satellite, internet or another digital method, newspaper, magazine,
outdoor advertising facility, mass mailing or another mass distribution, telephone bank or any
other form of general public political advertising or marketing, regardless of medium.”8
Qualification efforts are plainly not a broadcast, cable, satellite, internet or other digital,
newspaper, magazine, outdoor advertising facility, mass mailing or other mass distribution,
telephone bank, or marketing communication. Therefore, the Commission can only conclude that
such efforts are “public communications” if it finds them to be “general public political
advertising or marketing.”

“General public political advertising or marketing” is not defined anywhere in Title 16 and is
used only once in the Act—in the definition of “public communication” at A.R.S. §
16-971(17)(a). The phrase “general public political advertising or marketing” has no commonly
understood meaning and is subject to multiple reasonable interpretations. Given this ambiguity,
the Commission must look to the history, effect, purpose, and intent of the Act to ascertain
whether qualification efforts like the efforts contemplated in the SEIU-UHW advisory opinion
request constitute campaign media spending. 9

The overarching purpose of the Act is clear: to prevent donors who fund political
advertisements in an effort to influence how citizens vote in Arizona elections from avoiding
public disclosure by funneling their contributions through intermediaries. Stop Dark Money, the
organization that sponsored Proposition 211, describes the Act on its website as “a bipartisan
initiative [which] aims to eliminate dark money in Arizona.”10 The organization’s website
provides this context for the Act:

“Under [then-]current Arizona law, a few dark money power brokers get
special treatment, the rules that all the rest of us must follow don’t apply
to them. These well-funded organizations and individuals exert a major
influence in elections by spending money on advertisements and
promotions supporting their candidate or ballot proposition.”11

Qualification efforts are clearly outside of the regulatory intent and should not be considered
campaign media spending.

Similarly, the official statement of the Act’s “Purpose and Intent” as certified by the Secretary
of State provides: “This act is intended to . . . prevent corruption and to assist Arizona voters in
making informed election decisions by securing their right to know the source of monies used

11 Id.

10 Stop Dark Money,Why is it so important that we stop dark money in Arizona?,
https://www.stopdarkmoney.com/why-stop-dark-money.

9 Arizona Early Childhood Dev. & Health Bd. v. Brewer, 221 Ariz. 467, 470 (2009) (“Statutes that are subject to
only one reasonable meaning are applied as written, but if a statute is ambiguous, we consider the statute’s context;
its language, subject matter, and historical background; its effects and consequences; and its spirit and purpose.”)
(internal quotations omitted).

8 A.R.S. § 16-971(17)(a).
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to influence Arizona elections.” 12

The Act does not regulate donors who are engaged in the political process in ways that do not
attempt to influence how citizens vote in Arizona elections. For example, the definition of
“campaign media spending” expressly excludes: (i) news stories published by a company not
owned or operated by a candidate or political party, (ii) nonpartisan activity intended to
encourage voter registration and turnout,13 and (iii) primary or nonpartisan debates featuring
opposing candidates or both sides of a ballot measure issue.14 These activities promote civic
participation by informing voters and encouraging their involvement in the political process.

Signature collection efforts to qualify a measure for the ballot are akin to these civic
engagement activities because they do not try to influence how citizens will eventually vote on
the ballot measure after it is qualified for the ballot. This is why the Federal Election
Commission (“FEC”) has long considered a ballot committee’s activities in the pre-ballot
qualification period to not be “in connection with” an election for the purpose of campaign
finance law.15 Commissioners explain:

“Before qualification, a committee is principally concerned with (1)
obtaining the signatures required to gain ballot access and (2) ensuring
compliance with other technical requirements of ballot access. The
activities undertaken in support of these goals do not occur within close
temporal proximity to the election. Although pre-qualification activity
may have some limited political consequences, such activity is sufficiently
removed that it is not ‘in connection with’ an election.”16

Accordingly, finding qualification efforts to be campaign media spending would result in the
regulation of efforts that have nothing to do with influencing how Arizona citizens vote on
Election Day. Furthermore, treating such ballot committees’ pre-qualification signature
collection efforts as campaign media spending would not increase the transparency of the
original sources of contributions to influence election results, would not give voters more
information so they can make informed decisions and hold officeholders accountable, and
would not reduce the potential for corruption or the laundering of political monies—all stated

16 Id., Concurring Statement of Vice Chair Bauerly and Commissioners Walther and Weintraub at 2 (July 8, 2010).

15 See Fed. Elec. Comm’n., Adv. Op. 2010-07 at 3 (June 14, 2010) (permitting Members of Congress to solicit soft
money for a ballot committee to fund their activities during the period before an initiative qualifies for a ballot and
reasoning that such pre-qualification activities are not “in connection with an election” and thus not subject to the
Bipartisan Campaign Reform Act of 2002’s limitations governing how Members of Congress may solicit funds in
connection with an election).

14 A.R.S. § 16-971(2)(b)(i), (ii) and (iv).

13 Qualification efforts are inherently nonpartisan since the efforts are focused on an issue, not a candidate or party.
Moreover, we find that when citizens engage in petition efforts, they regularly engage in broader civic engagement,
including registering to vote and voting. Thus, such efforts are arguably also exempt from the Act’s reach under the
explicit exclusion for nonpartisan voter registration and turnout activities.

12 See Ariz. Sec’y. of State, Certificate and Title: An Initiative Measure Amendment Title 6, Arizona Revised
Statutes by Adding Chapter 6.1; Relating to the Disclosure of the Original Source of Monies Used for Campaign
Media Spending, https://apps.arizona.vote/electioninfo/assets/33/0/BallotMeasures/Certificate%20and%20Title.pdf
(hereinafter “VRTK Act Purpose and Intent Statement”).
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goals of the Act.17 Such an interpretation would extend the reach of the Act beyond its purpose,
and beyond what its sponsor and electorate who voted for it intended.

For these reasons the Commission should confirm that qualification efforts do not constitute
campaign media spending when issuing an advisory opinion in response to SEIU-UHW’s
request.

Sincerely,

Jim Heerwagen
Co-Founder
eQual Public Benefit Corp.

17 See VRTK Act Purpose and Intent Statement.
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