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NOTICE OF PUBLIC MEETING  
AND POSSIBLE EXECUTIVE SESSION OF THE     

STATE OF ARIZONA 
CITIZENS CLEAN ELECTIONS COMMISSION 

 

Location:   Citizens Clean Elections Commission    

1616 West Adams, Suite 110     

Phoenix, Arizona 85007     

Date:  Tuesday, August 22, 2017              

Time:     10:30 a. m. 

 Pursuant to A.R.S. § 38-431.02, notice is hereby given to the Commissioners of the Citizens Clean Elections 

Commission and the general public that the Citizens Clean Elections Commission will hold a special meeting, which 

is open to the public on August 22, 2017.  This meeting will be held at 10:30 a.m., at the Citizens Clean Elections 

Commission, 1616 West Adams, Suite 110, Phoenix, Arizona 85007.  The meeting may be available for live 

streaming online at www.livestream.com/cleanelections.  Members of the Citizens Clean Elections Commission 

will attend either in person or by telephone, video, or internet conferencing. 

The Commission may vote to go into executive session, which will not be open to the public, for the purpose of 

obtaining legal advice on any item listed on the agenda, pursuant to A.R.S. § 38-431.03 (A)(3).  The Commission 

reserves the right at its discretion to address the agenda matters in an order different than outlined below. 

All matters on the agenda may be discussed, considered and are subject to action by the Commission.  

 

Possible action on any Matter Under Review (MUR) identified in this agenda may include authorizing or 

entering into a conciliation agreement with subject of the MUR, in addition to any other actions, such as 

finding reason to believe a violation has occurred, finding probable cause to believe a violation has occurred, 

applying penalties, ordering the repayment of monies to the Clean Elections Fund, or terminating a 

proceeding.  

 

The agenda for the meeting is as follows:  

I. Call to Order. 

II. Discussion and Possible Action on Executive Director’s Report. 

III. Discussion and Possible Action on MUR 17-01 Jesus Rubalcava, including proposed repayment order 

submitted by the Executive Director.  
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IV. Public Comment 

This is the time for consideration of comments and suggestions from the public.  Action taken as a result of 

public comment will be limited to directing staff to study the matter or rescheduling the matter for further 

consideration and decision at a later date or responding to criticism 

V. Adjournment. 

This agenda is subject to change up to 24 hours prior to the meeting.  A copy of the agenda background 

material provided to the Commission (with the exception of material relating to possible executive 

sessions) is available for public inspection at the Commission’s office, 1616 West Adams, Suite 110, 

Phoenix, Arizona 85007. 

      Dated this 18
th

 day of August, 2017.  

 

      Citizens Clean Elections Commission 

      Thomas M. Collins, Executive Director 

 

Any person with a disability may request a reasonable accommodation, such as a sign language interpreter, 

by contacting the Commission at (602) 364-3477.  Requests should be made as early as possible to allow 

time to arrange accommodations. 



 

     
 

CITIZENS CLEAN ELECTIONS COMMISSION  
EXECUTIVE DIRECTOR REPORT 

August 22, 2017 
Announcements:  

 The public can view Commission meetings live via the internet at 
www.livestream.com/cleanelections.  A link is available on our website. 

 
Miscellaneous  
 
New Publication by the Arizona Secretary of State’s Office  

As some of you may know the Secretary of State purported to "expire" the Commission's rules 
relating to independent expenditures and traditional candidates. This action is futile because the 
Citizens Clean Elections Act (“the Act”) is plain and the Commission follows the Act. It is also 
illegal because the Governor's Regulatory Review Council has no authority to expire 
commission rules and is engaged in a mission creep (beyond even CEC) that I have described 
in other Executive Director reports.  

However, this action by Secretary Reagan represents a reversal of her office's position mere 
months ago. Issue 26 of the Register was consistent with a neutral approach, publishing a 
notice from GRRC and the Commission’s correcting notice.  Attachment A. Issue 27 of the 
register, however, abandons that neutral approach and purports to remove R2-20-109 and R2-
20-111 in a regulatory action on behalf of GRRC by listing them as “expired” in the Register’s 
Rulemaking Activity Index.  Ariz. Admin. Register, Vol. 23, Issue 27, page 1827, Rulemaking 
Activity Index, Citizens Clean Elections Commission. Attachment B.  By stating in the 
administrative record that the Commission’s rules were “expired” the Secretary’s office reversed 
the neutral approach it had informed staff it was going to take.  Although the legal dispute 
between the Commission and GRRC is noted in the “Editor’s Note” preceding the Commission’s 
rules in the codified update of the Administrative Code, both R2-20-109 and R2-20-111 are 
listed as “expired” and the text of these rules has been omitted completely from the Register.  
Ariz. Admin. Code, Supp. 17-2.  Attachment C.  But at no time did the Secretary indicate to the 
Commission staff it would take action in a regulatory matter by removing the rules from the 
Administrative Code.  Until last week, the version of the code that was publicly available for 
download on the Secretary’s website did not show either rule as expired but instead showed the 
rules as of December 31, 2016.  This demonstrates an action in a regulatory matter by the 
Secretary.  

Furthermore, this regulatory matter action removing the rules is an action by Secretary Reagan 
that seeks to prevent voters from learning about spending done by 501(c)(4) groups and others 
and to undermine independent oversight of state campaign finance pursuant to the Act. The 
Commission has yet to make a payment toward the ISA. Unlike prior instances where we have 
updated on rulemaking publications, the Commission staff received no courtesy notice that this 
new and different regulatory action was being taken by Secretary Reagan.  

It is particularly problematic because it calls into question the Commission's contract with the 
Secretary which sought to both ensure reports mandated by the Act are part of the Campaign 
Finance Reporting System and visible in See the Money and to develop the See the Money 



 

     
 

program.  Indeed, the Secretary spent some $500,000 on this project with nothing to show for it 
before turning to the Commission.  Mary Jo Pitzl, “Arizona secretary of state's website to track 
political spending triples in cost,” The Arizona Republic, March 29, 2017, available at 
http://www.azcentral.com/story/news/politics/elections/2017/03/29/arizona-secretary-states-
website-track-political-spending-triples-cost/99554600/; Evan Wyloge, “State election chief 
seeks new funds for hobbled campaign finance website overhaul” Arizona Center For 
Investigative Reporting, Mar 22, 2017, available at http://azcir.org/news/2017/03/22/arizona-
secretary-of-state-michele-reagan-campaign-finance-website/.  

Specifically the contract the office signed stated that the Secretary “consents and agrees that 
the Commission’s determination of its own jurisdiction, authority, and powers shall supersede 
any view of the Secretary regarding the Commission’s jurisdiction, authority, and powers. In 
furtherance of this consent and agreement the Secretary agrees that her office will not 
participate in any lawsuit or other regulatory matter challenging the authority of the Commission 
to obtain information from Reporting Parties. . . “ ISA at 3, paragraph I.  Attachment B.  She is in 
fact participating in a regulatory matter at GRRC's behest.  We will have a full legal briefing next 
week.  























































































































































































1

Thomas Collins

From: Miller, Lee <lmiller@azsos.gov>
Sent: Monday, August 21, 2017 1:10 PM
To: Thomas Collins
Cc: O'Grady, Mary (mogrady@omlaw.com)
Subject: RE: Executive Director's Report

Tom and Mary – 
 
I am troubled by the tone and tenor of the draft Executive Director’s report item discussing the most recent update 
published by the Secretary of State’s Office to the Arizona Administrative Code.  First, we have kept Commission staff 
fully apprised of this conundrum throughout the past few months as this matter was working through the publishing 
process.  As part of those ongoing conversations we have repeatedly made clear that the SOS merely serves as a printer 
and has zero discretion as to what to print in the Code, We take that which we are provided by agencies, boards and 
commission and adjust that material for nothing more than form and format.   
 
Our lack of discretion is found in statute. More specifically:  
 

§ 41-1056. Review by agency 
 

G. The agency shall notify the council of an amendment or repeal of a rule for which the council has set 
an expiration date under subsection E of this section. If the agency does not amend or repeal the rule by 
the date specified by the council under subsection E  
of this section or the extended date under subsection F of this section, the rule automatically expires. 
The council shall file a notice of rule expiration with the secretary of state and notify the agency of the 
expiration of the rule.  
H. The council may reschedule a report or portion of a report for any rule that is scheduled for review 
and that was initially made or substantially revised within two years before the due date of the report as 
scheduled by the council. I. If an agency finds that it  
cannot provide the written report to the council by the date it is due, the agency may file an extension 
with the council before the due date indicating the reason for the extension. The timely filing for an 
extension permits the agency to submit its report on or before the  
date prescribed by the council. 
J. If an agency fails to submit its report, including a revised report, pursuant to subsection A or C of this 
section, or file an extension before the due date of the report or if it files an extension and does not 
submit its report within the extension period, the rules scheduled for  
review expire and the council shall: 
1. Cause a notice to be published in the next register that states the rules have expired and are no 

longer enforceable. [We published this in the Register] 
2. Notify the secretary of state that the rules have expired and that the rules are to be removed from 

the code. [We removed from the Code] 
3. Notify the agency that the rules have expired and are no longer enforceable. 

 
We have received a proper notice from Governor’s Regulatory Review Council (GRRC) that CCEC Rules R2-20-109 and 
20-111 have “expired.” While we take no position on whether GRRC has the legal authority to issue this notice 
nonetheless it has issued. Given that fact we believe we must fulfill our statutory obligation as set forth in 41-1056.J. and 
“remove” the rules from the Code.  
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This statute, and this legal requirement, have existed since at least 2010. The staff of the Office that manages the 
Administrative Code have addressed this matter in exactly the same manner and with exactly the same notice that they 
provide every other board, commission or agency. It is wrong and not factually accurate to say that the Secretary of 
State’s Office handled this particular matter differently or incorrectly.  
 
We are also full aware that the Commission disputes that GRRC has any jurisdiction over the CCEC’s rules including 
whether GRRC may declare a rule “expired.” First, we urge the CCEC to immediately avail itself of the necessary and 
appropriate legal remedies to resolve this jurisdictional matter. In this dispute between these two commissions our 
office is merely the messenger. No forward progress will be made in resolving this matter by getting mad at the 
messenger. Second, we have asked the Attorney General’s Office whether we may restore the two disputed rules to the 
Code with a note that the rules may or may not be enforceable. I will promptly share with you whatever legal advice we 
receive from counsel. We can restore to the disputed rules to the electronic version of the Code nearly immediately if 
this is approved the Attorney General.  
 
Commission staff seems particularly concerned that the disputed rules are labeled as “expired.” Again, the Secretary of 
State’s Office does not choose these labels, that is the label ascribed by statute. And again, statute directs us what to do 
when we received an expired certificate from GRRC; we have made no choices in this matter. It is wrong to infer some 
kind of intent to this Office’s actions in managing the printing of the Code. 
 
We look forward to a speedy resolution of the dispute between the CCEC and GRRC. In the meantime if the AG permits 
us to restore the rule to the Code with a note about its enforceability we will promptly do that.   
 
 
Lee Miller 
Deputy Secretary of State  
State of Arizona 
1700 West Washington, 7th Floor 
Phoenix, AZ  85007-2888 
602.542.4919 
 
 
 
 
 
 
From: Thomas Collins [mailto:Thomas.Collins@azcleanelections.gov]  
Sent: Monday, August 21, 2017 10:30 AM 
To: Miller, Lee 
Cc: O'Grady, Mary (mogrady@omlaw.com) 
Subject: Executive Director's Report  
 
Lee,  
 
Attached, as a courtesy, is the Executive Director’s Report for tomorrow’s Clean Elections Commission meeting. 
 
Please follow up with Mary O’Grady if you have questions for the time being.   
 
You are of course welcome to attend the meeting or watch on line. 
 
Thanks, 
Tom   



Mary R. O’Grady 

mogrady@omlaw.com Direct Line 602.640.9352 
 
2929 North Central Avenue Telephone 602.640.9000 
21st Floor Facsimile 602.640.9050 
Phoenix, Arizona  85012 omlaw.com 
 

 
August 21, 2017 

 
Via E-mail and U.S. Mail 
 
Lee Miller 
Assistant Secretary of State 
Arizona Secretary of State 
1700 W. Washington St. Fl 7 
Phoenix, AZ 85007-2808 
 
 Re: Publication of Clean Election Rules 
 
Dear Lee: 
 

I represent the Citizens Clean Elections Commission on issues related to the effort of the 
Governor’s Regulatory Review Council (GRRC) to repeal certain Commission rules.  I am 
writing because the Secretary of State’s Office omitted Commission rules R2-20-109 and R2-20-
111 from Supplement 17-2 of the Commission’s rules (Title 2, Chapter 20) in the Arizona 
Administrative Code as published on the Secretary’s website.   

 
It was my client’s clear understanding that the Secretary of State’s Office was going to 

remain neutral in the dispute between GRRC and the Commission and simply publish both 
GRRC’s notice of expiration of Commission rules R2-20-109and R2-20-111 as well as the 
Commission’s statement disputing GRRC’s authority to take that action.  Issue 26 of the Register 
was consistent with this neutral approach.  Issue 27 of the Register, however, abandons that 
neutral approach and purports to remove R2-20-109and R2-20-111 in a regulatory action on 
behalf of GRRC by listing them as “expired” in the Register’s Rulemaking Activity 
Index.  Further, the Secretary has now published a supplemental version of Title 2, Chapter 20 of 
the Administrative Code on her website that excludes the text of R2- 20-109 and R2-20-111.  
Although the legal dispute between the Commission and GRRC is noted in the “Editor’s Note” 
preceding the Commission’s rules in the codified update of the Administrative Code now 
available on the Secretary’s website, both R2-20-109 and R2-20-111 are listed as “expired” and 
the text of these rules has been omitted completely from the Code.   

 
We believe that the text of the rules should be published in the Code, with an Editor’s 

Note explaining the dispute concerning the rules’ expiration.  This is consistent with your 
office’s role as the Code’s publisher and permits your office to remain neutral in this dispute 
with GRRC.  It was my client’s understanding that this was the course of action that the 
Secretary was taking on this matter.  Although the Secretary of State’s office previously urged 
GRRC to take this type of action concerning Commission rules, the Secretary of State and Clean 
Elections had made great strides this year by agreeing on a new ISA for the “Show Me the 
Money” program.  The removal of the Commission’s rules from the Code seriously damages the 
work that has been done to repair the working relationship between these agencies.   



Lee Miller 
August 21, 2017 
Page 2 
 

 
To remedy the problem created by the purported removal of R2-20-109and R2-20-111 

from the Code, the Secretary of State should publish the text of the rules at issue, with an 
Editor’s Note about the legal dispute, in the next issue of the Register.  The Secretary should also 
remove the supplemental version of the Commission’s rules that is currently available on her 
website and should post a new supplement with the full text of R2-20-109and R2-20-111 and an 
Editor’s Note about the legal dispute.  These actions are consistent with the Secretary of State’s 
role as the publisher and avoid depriving the public with notice of the language of the rules that 
are the subject of this dispute.  It is also consistent with your responsibilities under the 
Interagency Services Agreement between your office and Clean Elections.   

 
Because this matter may, unfortunately, result in litigation, I also ask you to preserve all 

documents relating to the dispute between Clean Elections and GRRC and regarding the related 
notices in the Administrative Register that are referenced above.  This includes records on any 
state email account and any private email account of any Secretary of State officer or employee 
and any texts or messages on any public or personal phone or other device.  

 
In addition to preserving the records referenced above, please provide me with copies, in 

native form, of any records concerning the expiration of R2-20-109 and R2-20-111 from June 6, 
2017 to the present.  This request includes records on any state email account or private email 
account of any Secretary of State officer or employee and any texts or messages on any public or 
personal phone or other device of officers and employees of the Secretary of State’s office.  If 
you withhold or redact any documents requested, please provide a log of those documents and an 
explanation of the reason those documents have been withheld or redacted.   

 
Consistent with this letter, by August 28, 2017, please provide me with written 

confirmation that the text of Commission rules R2- 20-109 and R2-20-111 will be published in 
the next issue of the Administrative Register with an editor’s note about the legal dispute 
concerning their expiration and that a revised version of Title 2, Chapter 20 of the Administrative 
Code containing the full text of R2- 20-109 and R2-20-111 will be published on the Secretary’s 
website.  In addition, please provide me with the records that I have requested in this letter by 
August 28.      

 
If you have any questions, please feel free to contact me. 
 

Sincerely, 
 
 
 

Mary R. O’Grady 
 

MRO:pln 
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